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EXPLANATORY NOTE. 



' It will be bbserVed thalb some of tKe sac^ons are twice num- 
btred — as thas, 138 [116] — ^while other sections are oiily once 
numbered ; also that some sections are preceded with the words 
aiid: figores, (Am'd 1849), or (Am'd ]:849, 1851), Ac, while others 
have no snch prefix; and, farther, that some sections have the 
words ** Mdsting suits" prefixed, and others have not. 

, The reason for.tJMl&^ ft^^is, Vrrth^'dilkts^ston of them, is to 
giTe the reader, a\*iir gl^iftspi,* t^e hi\Jro|;y vt^^'^^ section, as thus : 
* ^ "When a section is only pnce. juunb^i^Qd, as § 227, it indicates 
that it is one of the sections*ad4eSi*t^ 1^^ 

When a' section is tw^ce h^nbere^,*as § 348 [297], it indicates 
that the section is one of wse VUfflb%exi%ted in the Code of 1848, 
and that in that Code it Wa? fiuntlfefed'a^ Mthin the brackets [ ]. 

■ When the words and figures (Am'd 1849), or as the case may 
be, are prefixed, they signify that the section was amended in the 
yeiur or years Which'the fibres indicate. 

When the words "Bxitiing itiitt" are prefixed to a section, 
they indicate that the section is one of those which the provisions 
of the supplementary act apply to suits pending on July 1, 1848. 
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Thb copy of the Code of Procedure here presented, 
excopt the amendments of IS02, has hcen carefully com- 
pared with the Code reprinted by way of appendix td the 
Session Laws of 1851, and with the subsequent printed 
volumes of Session Laws. The amendments of 1883 are 
taken from a copy of the act making those amendments, 
certified by the Secretary of State. The profession may 
confidently rely on the following sheets containing a cor- 
rect copy of " i^J CoA.'aji iiii."'' 

The followiii'g Ijiief're'/iew of the inoJifieations which 
the Code has undery(;\ie,'wi": J, probably be not altogether 
wanting in interest Or litility ": ' ' ' 

The Statute kiiovn as the Cods of Procedure was 
passed April 12, 184^ (LAwb 1848, oh. 379), and, exoepS 
BS. 22, 23, 24 and 25, went into operation July Ist, 1848. 
It contained 391 sections, and continued in operation in 
Ihe form as passed until May 1, 1849, It has been and 
Is known as " The Code of 1848." It applied, with some 
foV exceptions, only to actions commenced after lat July, 
1848; but by an act passed 12th April, 1848 (Laws of 
1848, oh, 380), which, except section 2, took immediate 
effect, certain sections of the Code of Procedure were 
made applicable to actions at law and suits in equity 
then pending, and provision was made for the determina- 
tion of suits then existing, and for holding courts in the 
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First Judicial District. Thia act was known aa the Sup- 
plement to the Code, and as the " Sapplemenlary Act." 

Actions and suits which were pending on the 1st of 
July, 1848, have since been and sliil are known and 
designated as " existing guits." 

An act was pasaed 11th April, 1849 (Laws of 1849, 
ch. 438), amending the Code of Procedure. This act took 
effect May 1, 1849 (4 How., 41), It amended a majority 
of the sections in. the Code of 1848, added eighty-two new 
sections, and contained in all four hundred and seventy- 
three sections ; and it re-enacted the provisions iu Laws of 
1849, ch. 134 and ch. 337, relating to the Superior Court 
of the City of New York. For a time thia last act was 
known and designated aa the " Amended Code," after- 
wards as " The Code of 1840," now as " The Code ;" and 
in referring to aigi-wictio^ ^-of-^tbe G^Af .hy number, it ia 
the section in titejPiji^.iisjam'^gfii^ij'.Bipa; re-numbered in 
1849 that is inteiided..._ : :,.-:: ;.•; 

In the same year.^S^fQ^jli^^l-kiiown as the " S**ppfe- 
tnentary Act " was Uifleiidad (;Iaw» :18d9, ch. 438), and it 
made wholly or partiailj-.'li^plbijllfe.tt) "existing suits" 
the following aections of the Code of Procedure, viz. : 
sections 72, 121, 169 to 176, both inclusive, 315, 388, 292 
to 302, both inclusive, 323 to 331, both inclusive, 333 to 
347, both inclusive, 351 to 371, both inclusive, 390 to 399, 
both incluaive, 402 to 415, both inclusive, 417 and 418. 

The Supplementary Act, in the part relating to courts 
in the First Judicial District, was again amended by Laws 
of 1852, ch. 374. 

In 1851 (Laws of 1851, ch. 2), section 49 of the Code 
was repealed, and section 47 amended ; and in the same 
year (Laws of 1851, ch. 479) amendments were made to 
the following aections of the Code, viz. ; 11, 13, 14, 16, 
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34, 80, 31, 53 (aubd. 3, 9), 56, 57, 60, 61, 62, 64 (subd, 
11), 88, 74, 99, 100, 101, 111, 113, 114, 116,133,126, 
kiaO, 131, 133, 134, 135, 136, 138, 139, 142 (aubd. 3), 149, 
ll52, 153, 156, 157, 158, 162, 173, 173, 174, 179 (subd. 
is), 188, 193,231, 244, 246 (subd. 2, 3), 252, 255, 258, 259, 
364, 265, 368, 269, 373, 373, 278, 281 (subd. 2), 
■883,284,287, 291, 293, 397, 298, 303, 306,307 (aubd. 
le), 317, 339, 348, 349, 353, 354, 366, 371, 384, 335, 
1397, 399, 459, 461), 470. Tiiis last act, passed lOth July, 
J1851, took effeot, except section 13, on 30th July, 1851, 
Wand its application to actions theretofore oommeneed and 
■then pending was prescribed by section 459. This act 
Ralao directed the Secretary of State, in publishing the 
■ laws of that session, to publish the Code of Procedure 
I entire, as amended by that act, as an appendix to the vol- 
ume of the Session Laws. In corapliauce with this direc- 
tion, the Code of Procedure was printed entire as an ap- 
pendix to the Session Laws of the year 1851, the sections 
Amended in that year being in said appendix printed iu 
italics. 

In the same year, Title V. of Part I. of the Code (as. 
S3 to 51) was amended (Laws 1851, ch. 2) ; and in the 
game year (Laws of 1851, ch. 31) the 30th section of the 
Code was in effect amanded by conferring on county 
courts jurisdiction in relatiofi to jai! liberties. 

In April, 1852 (Laws of 1852, ch. 392), amendments 
were maile in the following sectiora of the Code, tIz. : 1 1, 
13,30,33. 64, 101, 116, 140, 149, 150, 153, 167, 168, 
173,344,253, 253, 355, 264, 333, 33S, 373, 274,378, 
391,237, 307, 317, 313, 319, 353, 354, 359, 360,367, 
397, 401, 460, 470, and 471. These amendments took 
effect 6th May, 1Sj2, In the same year (Laws of 1852, 
ch. 44), section 30 of the Code was again amended. 




By an act passed 13th July, 1853 {Laws of 1853, ch. 
3), and which took immediate effoot, seution 38 of the 
Code was made applicable to the Court of Common Pleas 
for the City and County of New York, and the Superi< 
Court and Marine Court of said city, and these 
were to appoint olScers necessary to attend said oourta, 
whose salaries were to be paid by the Supervisors. 

In the same year (Laws 1853, ch. 511), section 135 
was in effect amended by a provision as to service of pro- 
cess on concealed defendants. 

In 1854, section 157 of the Code was in effect amended 
by an enactment (Laws of 1854, ch. 75) that the verificv 
tion of any pleading in any court of record may be opiit- 
tod in all oases where the party called upon to verify ] 
would be privileged from teslrifying as a witness to the 
truth of any matter denied by such pleading. In the 
same year (Laws of 1854, ch. 135), provision was made 
for hearing appeals in the Conrt of Appeals, from orders 
granting new trials In certain cases, in appeals perfected 
prior to the amendments of 1852 taking effect; and in * 
the same year (Laws of 1854, oh. 270), provision was 
made for appeals in special proceedings, and sections 327, 
329, 330 and 332 of the Code were made applicable to 
such appeals. Also by Laws of 1854, ch. 96, s. 26, all 
the provisions of the Code, except Title IV. of Part II. 
(ss. 123, 124, 125, 126), applicable to the Supreme Court, 
and not in conflict with said act of 1854, were made appli- 
cable to the Superior Court of the City of Buffalo, 

In 1855 (Laws of 1853, ch. 44), section 153 of the 
Code was amended, and in the sanie year (Laws of 1855, 
ch. 202), all the provisions of the Code were made appli- 
cable to recognizances forfeited in any Court of General 
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Sessions of the Peace, or of Oyer and Terminer, in any 
of the counties of this State. 

In 1857 (Liiwa of 1857, ch. 723), amendmenta were 
made to the following sections of the Code, tiz. : 11, 114, 
121,132, 153,227, 23», 241,244 (aubd. 5),265,272, 300, 
307, 308, 309, 311. 315, 331, 333, 362,354,362,369. In 
the same year (Laws 1857, ch. 353) was amended seotion 
399 of the Code. 

Laws of 1857, ch. 344, consolidating the laws relating 
to District Courts in New York City (and Laws of 1851, 
ch. 147, 196, 514; Laws of 1852, eh. 54, 324), in effect 
repealed seotion 66 of the Code. 

Laws of 1857, ch. 295 ; Laws of 1858, ch. 617 ; Laws 
of 1852, eh. 389; Laws of 1840, ch. 144, abrogate section 
66 of the Code. 

In 1858 (Laws of 1868, ch. 306), amendments were 
made to the following sections of the Code, viz, : 13, 56, 
67, 60. 61, 02, 132, 135 (subd. 3), 204, 244 (suM. 1, 4), 
246 (aubd. 1), 256, 284, 292, 307 (subd. 5, 6, 7), 309, 328, 
331, 344, 354, 399, 401 (subd. 3, 4, 5), 400. 

In 1859 (Laws 1859, ch. 428), aaiendments were made 
to the following sections of the Code, viz. : 13, 134 (subd. 
1), 172, 237 (subd. 4), 256, 272, 292, 807 (subd. 1), 309, 
S48, 390, 401 (subd. 3), 413. 

In 1860 (Laws 1860, ch. 131), amendment waa made 
to section 53 of the Code, and in the same year (Laws of 
1860, oh. 459), amendments were made to the following 
sections of the Code, viz. : 30 (subd. 13), 62, 64, 135, 163, 
329, 266, 267, 268, 272, 344, 399. 

Id 1861 (Laws of 1861, ch. 158), amendment was made 
to section 53 of the Code. In the same year (Laws 1861. 
oh. 288), it was enacted that appeals might be brought by 
the people, or any State officer or board of State officers. 
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without security, and that such appeals, then pending 
thereafter brought, should operate aa a stay of proeneA 
ings on the judgment or order appealed from. Also 
the same year (Laws of 1861, ch. 86), provision ■ 
for the transfer of actions from the City Court of Brooki 
lyn to the Supreme Court in certain eaaea. Alao in t 
same year (Laws of 1861, ch. 8), provision was mftddf 
the attendance of petit jurors at county courts and coui 
of sessions. 

In 1862 (Laws of 1863, ch. 460), amendments 
made to the following sections of the Code, viz. 
(subd, 2), 13, 34, 53 (subd. 2), lU, 116. 121, 132, 163 
280, S40, 241, 244 (subd. 4), 273, 274, 286, ! 
304 (eubd. 3, 4), 307 (subd. 3, 5, 7), 308, 309, 311, 318, 
335, 348, 349, 352, 360, 364, 366, 371, 399, 401, 471 
and the same law which made these .amendments ali 
pealed 2 R. S., 173, a. 37, which required the Court of 
Chancery to dismiss suits concerning property, whi 
matter in dispute, exclusive of coats, did not exceed JIOO. 

In 1863 (Laws of 1863, oh. 392), amendments were 
made to the following aectlous of the Code, viz. : 13, 104, 
116, 154, 166 (subd. 7), 179 (subd. 4), 256, 373, 292, 294, 
398,307, 328, 335, 352, 355, 364, 371, 395,399,471. 
By the same law, section 37, art, second, title second, 
chapter first, part third, of the Revised Statutes in relation 
to the jurisdiction of the Court of Chancery was repealed, 
and chapter 416 of the Laws of 1862 were amended by 
striking out the characters and figures " § 28, | 29, § 30." 

In 1864 (Laws of 1864, chapters 000 and 414), amend- 
ments were made to sections 307, 352 and 371. By ch. 
219, section 3 of title 2 of ch. 5 of part 3 of the Rev. 
Stat., relating to proceedinga to compet the determination 
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of claims to real property in certain cases, was amended 
and applied to the Code of Procedure. 

In addition to the statutes above mentioned, the juris- 
^ction and practice of the courts of this State, in civil 
4Msti<ms, are affected by, among others, the statutes re- 
ferred to below : 

Actions, 

Against heirs-at-law for debts of ancestor, 1859, ch. 110. 
By Attorney-General, 1850, ch, 128 ; 1858, ch. 37 ; 1861, ch. 

288. • 
Against Mayor, Ac, of New York, 1860, ch. 3Y9. 

" joint'fltock oompaniee and associations,. 1861, ch. 455. 
Albany, 

Mayor's Court of, 1848, ch. 24; 1851, ch. 488. 
Courts of Sessions in, 1849, ch. 76 ; 1851, ch. 481. 
Terms of Supreme Court in, 1849, ch. 82. 

Brooklyn, 

aty Court of, 1849, ch. 125; 1861, ch. 86. 

Bufalo, 

Recorder's Court of, 1848, ch. 368 ; 1850, ch. 188. 
Superior Court o^ 1854, ch. 96 ; 1857, ch. 861. 

CorporaHon, 

Railroad, service of process on, 1864, ch. 282, s. 14. 
Insurance and others, service of process on, 1855, ch. 279. 
Municipal appeals by, 1859, ch. 262. 

" costs against, 1859, ch. 262. 
Collection of debts against, 1860, ch. 408. 
Of New York City, actions against, 1860, ch. 879. 

Oourti 

Of Oyer and Terminer, additional powers to, 1854, ch. 78. 
Of Session, New York City, 1851, ch. 441. 
Of Session, out of New York aty, 1851, ch. 444. 
Of Common Pleas, New York aty, 1852, ch. 44 ; 1854, ch. 
198. 
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Marina, New York City, 1863, cb. 617. 

PloceB for holding iii New York City, IBSl, cli. ii. 

DiBtrict, in Hew Tort City, ;867. oh. 34* ; 1862, dv 881^, 

484. 
Of AppealB, preferred caosBs in, 18S0, ch. 167. 
Of Chancery, theUte Qnrolliiient of decrees of, 18E3, ch. 431. 
Hon-rosident attomeyB, 1862, ch. 43. 

CotHtfy CottTli, 

JurlBdiction of appeals in procoedinga to roci 

of demised premiaes, 1819, ch. 1B3. 
Towers of, as to jail liberties, 1851, ch. 21. 

Of records in pnblio offioee of foreign kingdoms, Ac, 18B^, 

ch. 308, B. 8. :i 

Of serrice of nodcea by affidavit, in certain cases, 1808, oh. 



Exeetdan, aaaigneea, leceirera, imd other trustees. 
Powers of, extended, 18E8, ch. 31-1. 

Exempt property, 

Accontrementa of militia men, 1855, ch. 536, s. 72. 

Oo Jodgment in Eliyor of domestic servant, 1858, cli. 107. 

Spinning-wheel, weaving-looms, itovea, and aening-iu 

chine, 1860, ch. 163. 
Homestoad, 1860, ch. 260. 



Ftti 



Of aheriffa, 1860, ch, B2E. 

Of county jndges abolished, 1857, ch. 6S4. 

Of jOBtices of the peace, 1860, cb. 403 ; 1861, oh. 1 



Ii^KRctioni 

Against State officers, II 



1, ch. iU 



Jaillibfrtia, 1851, ch. 21, 

Parties not eotitjed to, 1SG7, ch. 627. 
Erie county, 18U1, ch. 61. 
BotchesB county, IBS), ch. 73. 
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SatiB&ction of, 1860, ch. 6. 
In ejectment, 1861, ch. 221. 

Kmff9 county, 

Printing calendars in, 1869, ch. 212. 

Recording notices of lis pendens in, 1869, ch. 212. 

ifoiiorfaf Afes, 

Goncnrrent resolution as to, 1848, p. 682. 

MsiropolUan police 

Exempt from military and jury dnty and arrest on ciyil pro- 
cess and service of subpoena in civil actions, while on 
duty, 1860, ch 269» s. 84. 

Jfrno York City, 

District Ck>nrts in, 1867, ch. 844; 1862, ch. 889, 484; and 
see 1862, ch. 824. 
• ' Marine Court of, 1868, eh. 617. 

Superior Court o^ 1849, ch. 124, 887; 1861, ch. 2; 1862, ch. 

44. 
Condon Fleas, 1862, ch. 44 ; 1864, ch. 198. 
Places for holding courts in, 1861, ch. 41 
Opening streets in, 1864, ch. 122. 

NoHice* 

• • • 

PubUshed in Albany Evening Journal legalized, 1860, ch. 

174. 
Legal publication of, in Fulton and Hamilton counties, 1860, 

ch, 96, 297. 

Owiego, 

Recorder's Court in, 1848, ch. 874 ; 1849, ch. 134. 

ProeesSf ^ 

Return of, by midl, 1860, ch. 226. 

Service of, on corporations, 1864, ch. 282, s. 14; 1866, ch. 
279. 

Usal properly, 

Determination of adverse claims to, 1848, ch. 60 ; 1864, ch. 

116 ; 1868, ch. 611 ; 1860, ch. 178 ; 1864, cK *L\^. Y 
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Certificate of sale of. bj sheriff, on eiecutioa, ISBf, ch. W. 
Partdtion o^ 1853, eh. 2TT ; 18S8, eh. 238. 
Jtoehater, 

Hayor'B Court of, abolished, IStO, ch. 308. 
Jneticea of the peace in, 1M9, ch. S3. 

8hif* and Vtudi, 

Collection of damageH ag^nat, 18B9, ch. TS; IBflO, ch. SOS, 

439. 
Sptaal proeeedingt, 

AppeeU is, 1S04, ch. 2ia. 
Snprtme Ooml, 

JusticeB of, vested with poverH of the late Vice-Chancellore, 

1849, ch. 30. 
Terms of, in Albany, 1849, ch. 83. 
Terms of, in ihird district, 1849, oh. 111. 
Governor to uppoint justices to hdd terms of^ ISBO, ck 1. 
Provision for cases of jnstioes IneepacitBted b; intereBt to 

hears cause, ISflO, ch. 15. 
Asaignmenti to receiver by order of (he late Supreme Conrt 

in equity, I8BI, ch. 168. 
In first district, 1862, ch. 874. \ 

JuriadUtiou of disputed wills, 1853, ch. 288, 1 

Hay order sale of real estate of benevolent, charitable, sci- I 

entific und misaiunary sodetaes, and orphan asylums, v 

1861, oh. 58. 
Preei^Dg Justice of, 1848, oh. 170. 

Mayor's Conrt of, 1S48, ch. 86 ; 1849, ch. 134. 

The Code does not affect proceedinga upon mandamus, 
prohibition, appeals from surrogates' courts, nor the fol- 
lowing statutory provisions (Code, ss. 471, 472) ; 

Ch. v., Pt.2,o/l^ Seviied StaluiM. 
Trr, 1. AxT. 1. Of attachments agunst sbsoonding, concealed and 
non.resld^it debtors. 



rSTBODUOTION. 



7. 



Of attaehiaeata a^aiaet debtors confiaed for crirai 
Of voluntary assignmentfl made purauant to til 

appUcatioD. of an ineolront and Ma creditors, 
or proceedings by creditors to compel aeaignmenl 

by debtors imprisoned < 



Of voluntary asBigoments by an insolvent for the 
purpose of exonerating Us person from impria- 

Of Yoinntary nasignmeiita by a debtor imprisoned 
on axecniion in civil canaes. (Laws IBfi7, ch- 
iil.) 
1. General provialona opplicnble to proceedingfl under 
the several preceding articles. 

Of the powers, duties and obligations of traateea 
as assignees under this title. 

Provisions respecting assignees under former in- 
solvent laws. 

Ptoviaions of the "act to abolish imprisonment for 
debt, and to punieli ftnudulent debtors," pnsaed 
April 20bh, I83I, other than those which relate 
to justices' courts. (6 How., 3*8.) 
S. Of the custody and disposition of the estates of idiots, lu- 
natics, persons of unaouod mind, and druuborda. 

Ch. v., Pt. 3, o/ the litn-Ued Slahdea. 
B. Of trespass on land. 

8, Proooedings to diaeorer the death of persons upon whose 
lives any particular estate may depend. 

CA. VTir., Ft. 3, of the Bmiied SCatuta. 
1. Of the bringing and maintaining suita by poor peraons. 

(14 How., 10.) 
% Of suits by and against executors and administrators, and 
against heirs, devisees and legatees. (10 Uow., 217; 
Laws 1859, ch. 110, 281.) 
'ri. Of proceedings by and against corporations and pnbHn 
bodies having certain corporate powers, and by and 
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Bgainat officers rcprpsenting them [and joint-stoek 








compiinie»]. (11 How., 186, 29; 10 id., 1, 487,) 






8. 


their official bonds. 




! 


6. 
1. 


the collection and remlaalon of forfeited recognizuiCM 
•od fines imposed by courts. (0 Abb., 8B4; B How., 






8. 

,9. 


Of proceedings for the collection of demands against sMpi 
and Teasels [and mechanic's liens]. (Laws 18BB, ch. 79.) 

premlnes. 






10. 


Of Bomaiftrj' proceedings to recover the poBaession of land 
In certain caaeB, {1 Seldeo, 383; Laws of leCT, ch. 






11. 


884.) 
Of distraining cattle and other chattels doing damage, an! 
of dtetruining in other cases. 






13. 


Of proceedings as for contemptB, to enforce civil remediet 
and to protect the rights of parties la civil acUonB. 
{The Pfople -v. Campion,! Dncr, 812; Be Smelhurtt,t 
Code Rep., S6 ; 2 Sand., 721.) 






H. 








16. 


of 18157, ch. 308.) 






16. 


Ofproceadings for draining of swampa, marahea und othffl 
low lands. 






17. 


6«neral mUcellaneona provisions concerning suits and 






IB 
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AN ACT 

To amend the act entitled " An act to simplify and abridge the prac- 

tice, jpleadingB, and proceedings of the courts of U State,** passed 

April 12, 1848. 

Passed April 11, 1849. 

The act entitled " An act to simplify and abridge the practice, 
pleadings, and proceedings of the courts of this State/* passed 
April 12, 1848, is hereby amended so as to read as follows : 

AN ACT 

To simplify and abridge the practice, pleadings, and proceedings 
* of the courts of this State. 

Whekeas, it is expedient that the present forms of actions and 
pleadings in cas^s at common law should be abolished, that the 
2 
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distipction between legal and equitable remedies should n 
longer continue, and that an uniform course of proceeding, i 
all cases, should be established ; therefore, 

The People of ths State of Kew York, represented in Senate ar> 
Amembly, do en<ict as follows : 

General Definitions and Divisions. 

Section 1. Division of remedies. 

2. Definition of an action. 

8. Definition of a special proceeding. 

4. Division of actions into civil and criminal. 

5. Definition of a criminal action. 

6. Definition of a civil action. 

7. Civil and criminal remedies not merged in each other. 

8. Subjects embraced In this act. 

§ 1. [1.] Remedies. 

Remedies in the courts of justice are divided into, 

1. Actions. 

2. Special proceedings. 

§ 2. [2.] (Am'd 1849.) Actiwi. 

An action is an ordinary proceeding in a court of justice, 
which a party prosecutes another party for the enforcement 
protection of a right, the redress or prevention of a wrong, or t 
punishment of a public offence. 

§ 8. [3.] Special proceeding. 

Every other remedy is a special proceeding. 

§ 4. [4.] Division of actions. 
Actions are of two kinds : 

1. Civil. 

2. Criminal. 

§ 6. [5.] (Am*d 1849.) Criminal action. 

A criminal action is prosecuted by the people of the State, 
a party, agfdnst a person charged with a public offence, for 1 
punishment thereot 
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§ 6. [6.] Civil action. 
Every other is a civil action. 

§ 7. [7.] Remedies not merged. 

Where the violation of a right admits of both a civil and crim- 
inal remedy, the right to prosecute the one is not merged in the 
other. 

§ 8. [8.] (Am'd 1849.) Division of act. 

This act is divided into two parts : 

The first relates to the courts of justice, and their jurisdiction ; 

The second relates to civil actions commenced in the courts of 
this State after the first day of July, 1848, except when otherwise 
provided therein, and is distributed into fifteen titles. The first 
four [§§ 69 to 126, both inclusive] relate to actions in all the courts 
of the State ; and the others, to actions in the supreme court, in 
the county courts, in the superior court of the city of New York, 
in the court of common pleas for the city and county of New York, 
in the mayors* courts of cities, and in the recorders* courts of cities, 
and to appeals to the court of appeals, to the supreme court, to the 
county courts, and to the superior court of the city of New York. 
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PART I. 



OF THE COURTS OF JUSTICE AND THEIR JURIS- 

mcnoN. 



TITLE I. Or tbs Ooubtc m OnngiAL. 
n. Of the Goubt op Appbals. 

nL Of thz Suprxmb Courts, Girouit Courts, ahd Courts of Otir and 
Tbrminbr. 

IV. Or THR COUNTT CoURTS. 

y. Op thr Superior Court and Court of Common Plbas in thb Citt 
or Nbw York, and thb Mayors* and * Rboorders* Courts in 
other cities. 
YL Of the Courts or Justices or the Peace. 
YU. Or Justices and othbb iNrBRios Courts in cities. 



TITLE I. 

Of the Courts in general. 

Section 9. The several courts of this State. 
10. Their jurisdiction generally. 

g 9. [9.] (Am'd 1849,) Th4i several courts. 
The following are the courts of justice of this State : 
«-*^l. The court for trial of impeachments. S^^a^^ ^ ^^ 
2. The court of appeals. -^ «^r ^^ J . CJr^^-^^^ 
8. The supreme courts. ^ ^J^.A^ ~ ^r^'*^^ / 
4. The circuit courts. Uut^ ^ A/^ ^^^ ^ . 

6. The courts of oyer and terminer. Ci^c^*.*^ /e^**^ ^-'^ 

6. The county courts. 

7. The courts of sessions. i<i,xu/, ht^. j * -l -^lu ■ '. ■ 

8. The courts of special sessions. 'tAt-r C^<j^ ^ /v^c^ 

9. The surrogates* courts. 

10. The courts of justices of the peace. 

11. The superior court of the city of New York. 

12. The court of common pleas for the city and county of 

New York. t'^'-yy^f Jt.urp^ ^ ^ <r^ , C^t^ 't^ ^l<ti\l^ Cl 

18. The mayors' courts of cities. 
14. The recorders' courts of cities. 
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16. Tha marine court of the city of Hew York. 

18. Tha juaticas' [diatrict] coarts in the city of New York. 

17. The justicea' courta of eitiea. 

18. TliB police courts. 

g 10. [10.] TAfflr jHi-infidMm yeFinniUji. 

These coorta ahall continue to oxarciae the iuriiidicliOD now 
vested in them respectiTely, esoept as otherwiae preacrihed by this 



T/ui Court of Ap/iaUa. 



g 11, [11.] {Am'd 18411, 18S1, 1853, ISM, 18H2.) JurUdittimi. 
^The conrt of appeals Eihall hnve oxoluaive joriadiction to roriaw 
upon appeal avory Bctuttl dotenuiBation hereaitoF mmie at a general 
term by the supreme tourt, or by the superior conrt of tha city of 
Now York, or the court of oommon pleas for the cify and county 
of New York, or the auperior court of the city of BuflWo, in the 
following csAea, aod no other : 

1. In a judgment in an nntion eonnuenced therein or broo^t 
there from another court ; and upon the appall froiu anch judg- 
ment, to review any intermediate order involving the morita, and 
necessarily affecting the judgmcat. 

2. In an order affecUug a anhatantial right, made in auch action, 
when anch order in effect determines the action, and prevents a 
judjj^ent from which dn appeal might be lakeland when such 
order grants or refuses a new trial ; but no appeal to tlie conrt of 
appeals &om an order granting n new trial shall b» edijctual for 
any purpose, imlcas the notice of appeal contain an assent on the 
part of tlie appellant that, if the order be affinoed, judgment ab- 
aolute shall be rendered againat the appellant. Upon every appeal 
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from HI order ^^rauting n uew triail, if the court at sppeale shftll 
lietermine that no error was conimittod iu granting the now trial. 
they shall reader judgment absolute upon tlie right of the appel- 
luit; aod after the proceeding are remitted to the court from 
whinh the appeal wae taken, an aaHeBsment of damagea, or other 
proceedings to render the judgment effectual, majr be there had, in 

. iSMCB tihere anth anbaoquent proceeding are reqniiite. 

I 3. In afinalotder offieotingasubntantlal right mode in a dpeci^ 

r prooeeding, or upon a iunmiarj opplioation, in an action after judg- 
ment^ But auch appeal shall not bo allowed in an action original) j 
cuuunencud in a court of a jnatice of the peace, or in the marine 
Bourt of the city of New York, or in an asaiatant jostice's court of 
that city, or in a jnatice'fi conrt of any of the dtiea of this State, 

I nnlesB any anch general term shall, by order duly entered, allow 

■ tuoh appeal before the end of the next term after whii<h each JB(tg- 
ntered. The foregoing prohibition shall not extend to 

r mUoub diecoutiuued before a juetioe of the peai^e, and prosecuted 
nolher court, pursuant to sertionH nisty and aixtyeight of this 

gl3. [la.] Poteer a/ tlu coufl. 

e conrt of appeals may reverse, affirm, or modify, the Judg- 
ir order appealed &om, in whole or in part, and as to any or 
I *n of the pB^oa ; and its judgment shall be remitted to the court 
"le enforced according to law, 

S 18. [18.] (Am'd 18BI, 1HB2, 186R, 186B, 186a. 1883.) Temu. 

—Prtftrmee of camrt. 

There shall be four terms of the court of ajipeaU in each year, 
r ta be held at the capitol 4n the city of Albany, on the Grat Tueeday 
I iM iuMKtj. the fourth Tuesday of March, the third Tuesday of 
I Joae, and the laat Tuesday of Beptember, and costintied for as 
I lOBg a period as the public interBBts may require. But the judges 

■ of B^d court may in their discrutiou appoint one of smd teriDS in 
li year to be held in the city of New York. Additional terms 
II be appointed and held at the same place by the court when 

I thepnbtle interest requires it. The court may, by general rules, 
wide what causes shall liave a preference on the calendar. On 
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a Hcoond and each SBbBeqiient appeal to the court of appe*I«, 
when an apjiea) hoa once been dismiased for deTect iir irregularity, 
the uauso i^hall be plal^Gd upon the'cali-ndar aa of the time of filing 
the finrti ajipBal ; and whenever in any action or proceeding in' 
whiiili the people of llua t^tate, or any State oHlcor, or any board 
of State officers, is or are sole plmntjff or dofendaat, au appeal 
been or ahnll be bronglit from any judgment or order for or against 
him ur them, in any court, auch H]>peal ahall have a preference in 
the supreme court ajid in the conrt of appeals, and may be nioTcd 
by eiUier party out of tliu order on the calendar. 

g M. [U.] (Am'd 1840, ISfil.) Jw^maU.—B'heariTif,. 

The ooiicurrenae of five judges is neeesBHrj to prononnce bi 
judgment. If live do nut concur, the ease must be PGheard. 

■ But no more than two rehearings shall be had : sad if on ths 
eecoad rehearing tive judges do not eoncur, the judgment shall bgi 



gl A- flop I «- 

If t term f th nrl f appeals, proper nud 
rooms h tl f th nJtah f the juiiRua and the holding of i 

tiie u rt tl f t tt dauts, fuel, lights, and statioDery 

suitAhl I ffi t f th t nnaactiiMi of iU bus' 
provid d f t th plac wh e by law the conrt may be heldj 
the court lay order the sheriff f the county to niako such proy^ 
aion, and the eipenaa Incnrred by him in carrying the order into 
effect Bhall be a county charge. 

g Ifi. (Am'd 1851.) Court, vihert.fuld. — Adjourmneai. 

The court of appeals may be held in other buildinga than tiioee 
designated by taw as places for holding courts, and at a different 
place, in the same city, frena that at which It is appointed to be 
held. Any one or more of the judges may adjourn tlie court, with 
the like effect as if all were present. 
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anon IT. EibUnit ahLtnloTj jirmblDnB m Ln tcrmg, lie, rcpenlcd. 

IB. Jodgment, bow given. 
30. SpecUl lerms. Ac. 

33. nmn and [ilaiies or hDldlng courts. 

m! Cmuta, »h«(held.»dJolimini.ntDf Vrnis. 
Vi. Pubilcsllod or mppDldtmeiil. 
26. InabilKj of Jiage. 

2b! RD0inii,4c., ho-rtarabihod. 

g 17. [IB.] (Am'd 1849.) Terfiu. 

All statutes now in force providing for the (tvaignittion uf tho 
times and placea of holding tLo general itnd speniril terms of the 
supreine conM., and the circuit conrts, and conrts of ojer and 
terminer, and of the judges wlio shall hold tho xame, are repealed 
from and after the leC day of July, 1848 ; and the order of the 
anprenie aourt. adopted Jaly 14, 1647, prescribing the times and 
places of holding thu guuural and Bpectal terms of the court, and 
e (drcnit courts, and courts of oyer and terminer, daring the 
reridue of the year 1H47, and for the years 1848 and 1849, and 
asBigning the buainuaa and duties thereof to the sereral judges of 
the conrt, is, from and after the first day of July, IS48. abrogated, 
id the provisions of this title ore sabstjtuted in place thereof. 

§ 18. [16.] (Am'd 1849.) Penei-oJ tenn*. 

At least four general terms of the supreme court shall bo held 
annoatly in each judicial district, and as many more as the judges 
in Buch district shall appoint, at such times and places as a ma- 
joritj of the judges of such district shall appoint. 

% 19, [17.] .hidgmml, hfno given. 

The coDcnrrence of a majority of the judges holding a general 

shail be necessary to pronounce a judgment. If a, majority 

»t concur, Che case shall be reheard. 
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g 20. [18-1 (Am'd 1849.) ^cial terms, Ae. 

There aholl be at leaat t*o tor ma of the ci rea it uimr t and court 
of ojor and tenoioer held onnnall^ in each of thu uoontlee of tliia 
State, and as mauy moru terms tharoof, and aa mauj special t«nns, 
SB tbe judges of encb judicial dlstrtut sliall appoint therein ; but a t 
1eB8t_one special teruiEliall be held ODUual]^ in eocli of said uonn- 
tiCH. Fult«n and Hamilton t^hall be uonsidored one canntj for the 
purposes of this sectiun. 

§21. [IS.] (Am'd 1S49.) Circuit and oyer and ternancr tojicUar. 
Circuit courts and uourts of oyer and terminer aball be held at 
the same places, and cotiinienced ou the same day. 

gaa. [33.] {Am'd 1849.) Timrs and placei, «/ /loMing vourL 
The goveraor shall, iin or belbre the firat day »f May, 184B, by 
appointmant in wi'iting, deai^ate the times and plavee of holding 
the general and Bpcuial terme, circuit (luurta tuid courts of oyer and 
tfirminer, and Ibe judges by wlitini tliey shall be held ; which i^ 
pointment sliull take effcet on the first day uf July thereafter, and 
ahull cddUuuo until thu Lhirty-tirat itsy of Deueuibor, 1S4U. The 
judges of the supreme court of each district sliall, in like niBJiner, 
at least one mcnth before the expiration of that time, appoint Uie 
times Hod plai'i's iif holding those courts for two years, cgniuiencing 
on the tirst day of January, 1860, and ao un, for every two succeed- 
ing years, in their roapeetiTO districla 

g 23. [24.] Etlraordiiiarg lenm, liv. 

The governor may also appoint uxtruordinury )r[<Dtiral and 
special Li-rms, circuit courts, and courts of oyer and 
whenever, in hia judgment, the public good shall rcquir 

§ 34. [26.] (Am'd 18*9, ISOI, 1802.) Ttrmi, Khere held.- 
joitfmntnl*. 

The plai'es appointed within the several counties for boldiug 
the general and special terms, circnit eonrta, and coarts of oyer 
and terminer, shall be those designated by statute for holding 
county or circuit courts. If a room for holding the court in such 
place shall not bo provided by the auperviBors, it may be held in 



§§ 26-28.] CODE OF PROCEDUBE. 35 

any room provided for that purpose by the sheriflF, as prescribed 
by section twenty-eight. 

General and special terms of the supreme or comity courts, and 
circuit courts, and courts of oyer and terminer, may be adjourned 
to be held on any future day, by an entry to be made in the min- 
utes of the court ; and juries may be drawn and summoned for an 
adjourned circuit or county court, or an adjourned court of oyer 
and terminer, and causes may be noticed for trial at an adjourned 
circuit or county court, in the same manner as if such courts were 
Iield by original appointment. 

And special*terms may be adjourned to be held at a future day 
at the chambers of any justice of said court residing within the 
district, by an entry in the same manner, and then adjourned from 
t^ime to time, as the justice holding the same shall order and direct. 

§ 25. [26.] PvbliccUion of appointment. 

Every appointment so made shall be immediately transmitted 
to the secretary of state, who shall cause it to be published in the 
newspaper, printed at Albany, in which legal notices are required 
to be inserted, at least once in each week, for three weeks before 
the holding of any court in pursuance thereof. The expense of 
the publication shall be paid out of the treasury of the State. 

§ 26. [28.] Inability of judge. 

In case of the inability, for any cause, of a judge assigned for 
that purpose, to hold a special term or circuit court, or sit at a 
general term, or preside at a court of oyer and terminer, any other 
judge may do so. 

§ 27. [80.] (Am'd 1849.) Business otU of court. — Proceedings in 
first district. 

The judges shall, at all reasonable times, when not engaged in 
holding court, transact such other business as may be done out of 
court. Every proceeding commenced before one of the judges, in 
the first judicial district, may be continued before another, with 
the same effect as if commenced before him. 

§ 28. [31.] Booms, <S:c. 

The supervisors of the several counties shall provide the courts 
appointed to be held therein with room, attendants, fuel, lights. 




and stationery, suitable and sufficient for the transaction of their 
business. If the supervisors neglect, the court may order the 
sheriff to do so ; and the expense incurred by him in carrying the 
order into effect, when certified by the court, shall be a comity 
charge. 

TITLE IV. 

I Of the Cov/nty Courts. 

SscTioN 29. Repeal of existing statutes. 

80. Jurisdiction. 

81. General terms. 

82. Jurors. 

g 29. [32.] Repeal of existing statutes. 

All statutes now in force conferring or defining the jurisdiction 
of the county courts, so far as they conflict with this act, are re- 
pealed ; and those courts shall liave no other jurisdiction than that 
provided in the next section. But the repeal contained in this 
section shall not affect any proceedings now pending in those 
courts. 

§ 80. [38.] (Am'd 1849, 1851, 1852, 1860.) Jurisdiction. 
The county court has jurisdiction in the following special cases, 
but lias no original civil jurisdiction except in such cases : 

1. Civil actions in which the relief demanded is the recovery 
of a sum of money not exceeding five hundred dollars, or the re- 
covery of the possession of personal property not exceeding in 
value five hundred dollars, and in which all the defendants are 

' residents of the county in which the action is brought at the time 
' of its commencement, subject to the right of the supreme comrt, 
upon special motion, for good cause shown, to remove any such 
■ action to the supreme court before trial. 

2. The exclusive power to review, in the first instance, a judg- 
ment rendered in a civil action by a justice's court in the county, 
or by a justice's court in cities, and to affirm, reverse, or modify 
such judgment. 

3. The foreclosure or satisfaction of a mortgage, and the sale 
of mortgaged premises situated within the county, and the collec- 
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dm of «iy dcficintcy on the mortgagu remaining nnpnid after the 
enle of the mortg^od promisee. 

4. Tie partition of real property tiitnated witljiri tlic uounty. 

6, The ndmenaurBmenl of dower in land situated within the 
comity. 

6. The aalo, nioi-tgaga, or other dispoBitlon, of the real prop- 
erty, aitnated within tlie county, of bd infeot, or peraon of unBOUnd 

"l. To compel the specific performance by an iifunt heir, or 
other persun, of a contract made by a party who shaD have died 
before the performance thereof. 

8. The care and cast^dy of the person and eetiite of a lunittie 
or person of nnsound mind, or an hobitnol driinkard, residing 
wiliiin the county. 

8. The mortgage or sale of the real property, situated within «' 
tbu county, of a religious corporation, and the diupuBltion uf the 
proceeds thereof. 

10. To exerciBB the power and authority horctufitre vested lu 
mdt eonrta of common pleas over judgments rendered by jasHcee 
of the peace, tmnscripte of which have been filed in tliu ofliceB iif 
the oounty clerlca in such counties. 

11. To BierciBe all the powers and jurisdiction conferred by 
statute npon the late conrts of common pleas of fclie county, or the 
judges, or any judge thereof, respecting ferries; fialieries; turn, 
pike roads; wrecks^ pliy^cians; habitual drunkards; imprisoned, 
liuolvenl, nbeeut, concealed, or non-resident debtors: jail liburties; 

f flie removal of occupants from State lands; the laying out of mil- 

Ib through Indian lands; and upon appeal froiirthc detormina- 

1 'fSon Of ComndsBioners of hlghwaye: and all otlier powers and 

L'JnriBdItilion eonferred by atatute, which has not been repealed, on 

a pleas of tlie county, or on the eonnfy 

rl rinue Uie late conrte of cummon pleas were abolished, except 

Lin tbe trial and determination of civil actions; and to prescribe 

T of eKorclung such jurisdiction when the proviaione of 

y statute are IncanaiatcDt with the organiintioo of the county 

1. To remit tines and forfeited recogniEanceB, in the same caaes 
manner aA,anch power was given by law to courts of com- 
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moQ pleas. But the first Bubdivitiion of this section shall not apply 
Ui the county coorts of the counties of Kings itnd Erie. 

lit. To grant now trials, or affirm, modify, or revcrBc jodgmenta 
ID actions hied in anch conrt upon exceptions, or case made, mb- 
jeol to an appeal U> the supreme court. But in any action or fn>- 
ceeding peoding Id the county court, in which the county judge ii 
for any cause incapable of acting, it shall be his diaty to make a 
certificate of such fact, and file the aame in the ofiiee of the clerk 
of Bueh coonty court, and thoroupon jurisdiction of auoh action or 
proceeding shall be vested in the supreme court, and such fDrUMr 
proceedings shall be had therein, according to the pcoctiae of snob 
court, aa might Iiave been had in the county court, if such cbum 
or matUr had remuaed therein ; but all such matters shall be 
heard or triad in the first instance at a speuiol term or circuit 
court, held in a county where such action or proceeding is iituated. 

gSl. [34.] (Am'd 18*9, 1861. When opm.—Tenm. 

The county court \s always open for the transaction of any 
business for which no notice is required to he given to an opposing 
party. At least two terms in each uounty for the trial of issues of 
law or fact, and as many more as the county judge shall appoint, 
shall be held in each year at the places in the counties reapecllTely 
designated by statute for holding county or circuit courts, on snch 
days as the county judge shall froni time to time appoint, and may 
- continue as long as the court deem oecessary. 

Notice of such appointment shall bo published in the Stat« 
paper at least four weeks before any such term, and also in a neira- 
paper, if any, printed in the county ; so many of such terms M 
the county judge shall deBignate for that purpose, in auch notice, 
may be hold for (he trial of issues of law, and hearing and dedsioil 
of motions, and other proceedings at which no jury shall be re- 
quired to attend. 

§ 8a. [36, 37, 38.] (Am'd 18411,) Juron. 

Jnrors for the county courts and courts of sessions shaU b* 
drawn from the jory-boK of the county, and summoned in the sama 
manner as for the trial of issuee at n circuit court. 



33.] CODE OF PBOOEDUKE. 39 



TITLE V. 

Of the Superior Court and Court of Common Pleas in the city of 
New Yorkf and the Mayors^ and Recorders* Courts in other cvUea, 

Sbction 83. Jurisdiction. 

84. .Gommon Pleas for New York to review certain judgments. 

85. General and special terms. 

86. By whom held. 

87. Judgments, where given. 

88. Concurrence of two judges necessary. 

89. Criers. 

40. Superior Court, of whom to consist. 

. 41. Justices of Superior Court to be elected. '\ 

42. How voted for. / 

43. How classified. V Obsolete. 

44. Vacancies, how filled. i 

45. Judges, their salaries, &c. J 

46. Terms of Superior Court. 

47. Suits may be transferred. 

48. Jurisdiction of transferred suits. 

49. (Repealed.) 

50. Appeal. 

51. Section applied. 

83. [39.] (Amended 1849, 1852.) Jurisdiction. 

The jurisdiction of the superior court of the city of New York, 
of the court of common pleas for the city and county of New York, 
of the mayors' courts of cities, and of the recorders' courts of 
cities, shall extend to the following actions : 

1. To the actions enumerated in sections 128 and 124, when 
the cause of action shall have arisen, or the subject of the action 
shall be situated, within those cities respectively ; 

2. To all other actions where all the defendants reside, or are 
personally served with the summons, within those cities respect- 
ively, or where one or more of several defendants, jointly liable on 
contract, reside, or are personally served with the summons, within 
those cities respectively ; except in the case of mayors' and record- 
ers' courts of cities, which courts shall only have jurisdiction where 
all the defendants reside within the cities in which such courts are 
respectively situated. The supreme court may remove into that 
court any action brought under this subdivision and pending in the 
superior court or court of common pleas for the city and county of 
New York, and may change the place of trial therein, as if such 
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action bad been oamoicnced in tho aupreme court; euch order for 
remoTal and for change of place of trial to bo miuic in the anpreme 
court npon motion ; and on filing a certified copy of snch order ia 
the office of tbe clerk of the Buperlor coort, or of the ooort of 
oommoa ploaa, Buch cnnee shall ho deemod to be removed inb 
supreme court, which shall proceed therein oe If tbe same 
originally been commenced there ; and the clerk with whom 
order \e filed mnat forthwith deliver to the clerk of the conntyln, 
which, by snob order, the trial is ordered to be had, to bo filed in 
his office, all process, pleadings, and proceedings relating to 
cause. And any action or proceeding pending in any mtyiir'a or' 
recorder's court, in which the judge is for any caose iuc^mblB rf 
acting, may, by such court, be transferred to the uunnty ooartof 
the county ; and tberenpon the papers therein on file in the mayoi'i' 
or recorder's court shall be transmitted tu the county court; ulat 
shall thenceforth bave jurisdiction of such action or pivceediiii;, 
8. To actioua against corporations created under the lami 
this State, and transacting their general busincaH, or faeqiiog i 
office for the trauBOCtion of boainess, within tiiose ciUes reapM 
ively. or established by law thoreio, or created by or nndar H 
laws o! Buy other State, government, or eoimtry, for the 
of any debt, or damages, whether liquidated or not, ariBiuji; 
contract made, executed, or delivered within the State, or 
any cause of action arising tliercin. 



g S4. [40.] (Am'd IMS.) Gonmum pleat to raiietc eet 

The court of common pleaa for the city and connty of ](« 
York, shall also have power Iti review the judgmentB of the mMt 
court of the city of New Tork, and of the justice's courta In A 
city. 

§3B. [41.] 7'ermi. 

Tlie superior court of the city of New York, and the «ntti - 
common pleas for the city and county of Now York, shall, Willi 
twenty days, appoint genoral and special temie of those conrl 
respectively, and prescribe the duration thereof; and they ma 
from time to time, respectively alter such appointments ; and hei 
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§ Se. [42.1 ^ xAoin held. 

A general term shall be held by at least two ot the jwdgea of 
those courts respectively, and a special term by » single judge. 

§ ST. [13.J Jvdgtaenit, where given. 

Judgments upon appeal shall be givea at the general t«riu ; all 
others, at the special term. 

§ 3B. [44.] Judgment, how pnmoaneed. 

The concuirence of two jadgee shall be necessary to pponoonee 
a judgment at the general term. If two do not concur, the appeal 
shall be reheard. 

§39. Crier. 

A crier ahall be appointed by the superior court of the <dty of 
Mew York, and by the court of common pleas for the city and 
coonty of New York, respectively, to hold his office during the 
plent^uro -if the court. He shall receive a salary, to be filed by 
thi- «u|icrvL9ors of the city and coun^ of New York, sjid paid out 
of the county treasury. 

% 40. Superior Court. 

The superior court of the city of New York shall, from the first 
day of Hay, 1S49, coudst of tai jueticee. 

peoUoD) 41 tr> m, InDlMiTe, obgolete.] 
§ 46. Terma. 

A general term of the superior court may be held by any two 
of the aixjnsticea thereof, and a special term by any one of them; 
and general and special terms, one or more of them, may be held 
•t Die same time. 

§ 47. [As am'd Laws 1S61, p. 8.] Certain tuia may be iraru. 

AU civil suits at iHue at the Ume of the passage of this act, 
that from and after the first of May, 1649, shall be placed upon the 
calendar of the anpreme court, at any general or special term 
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thereof to be held in the city of New York, and which shall be in 
readiness for hearing on questions of law only, or are equity cases, 
may by an order of that coort, or of the judge holding such special 
term, be transferred to the said superior court of the city of New 
York, and to be heard at the general terms thereof. 

§ 48. Juriadiction of transferred suits. 

The said superior court shall haye jurisdiction of every suit so 
transferred to it, and may exercise the same powers in respect to 
every such suit, and any proceedings therein, as the supreme court 
might have exercised, if the suit had remained in that court. 
[Section 48 was repealed, Laws 1851, p. 8.] 

§ 50. Appeal. 

Appeals from the judgments of the superior court in such suits 
may be taken tO the court of appeals, in the same manner as from 
the judgments of the superior court in actions originally com- 
menced therein. 

§ 61. Section applied. 

The provisions of section twenty-eight of this act shall apply 
to the said superior court. 

TITLE VI. 
Of the Courts of Justices of the Peace. 

Sbctiom 52. Repeal of existing provisions. 

58. Jurisdiction. 

54. No jurisdiction in certain cases. 

55. Answer of title. 

56. Undertaking. 

57. Suit discontinued. 

58. If undertaking not given. 
50. The same. 

60. New action. 

61. Costs. 

62. Answer of title as to one cause of action. 
68. Docketing Judgments. 

64. Rules. 

§ 62. [46.] (AmM 1849.) Repeal of existing provitUms. 
The provisions contained in sections two, three, and four, of the 
article of the revised statutes entitled, *' Of the jurisdiction of jos- 
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tic^' courts/' as amended by sections one and two of the act con- 
cerning justices' courts, passed May 14, 1840, and the proyisions 
contained in sections 69 to 66 of the same article, both inclusiye, 
are repealed; and the provisions of this title substituted in place 
thereof. But this repeal shall not affect any action heretofore com- 
menced in a court of a justice of the peace. 

§ 63. [46.] (AmM 1849, 1851, 1860, 1861, 1862.) Jdrisdiceion. 

Justices of the peace shall have civil jurisdiction in the follow- 
ing actions, and no others, excepting as in the second section it is 
provided : 

1. In actions arising on contracts for the recovery of money 
only, if the sum claimed does not exceed two hundred dollars. 

2. An action for damages for injury to rights pertaining to the 
person, or to the personal or real property, if the damages claimed 
do not exceed two hundred dollars. 

3. An action for a penalty not exceeding two hundred dollars. 

4. An action commenced by attachment of property, as now 
provided by statute, if the debt or damages claimed do not exceed 
two hundred dollars. 

5. An action upon bond conditioned for the payment of money, 
not exceeding two hundred dollars, though the penalty exceed that 
sum, the judgment to be given for the sum actually due. Where 
the payments are to be made by instalments, an action may be 
brought for each instalment as it becomes due. 

6. An action upon a surety bond taken by them ; thoug^the 
penalty or amount claimed exceed two hundred dollars. 

7. An action upon a judgment rendered in a court of justice of 
the peace, or by a justice or other inferior court in the city where 
such action is not prohibited by section VI. 

i. To take and enter judgment on the confession of a defendant, 
where the amount confessed shall not exceed five hundred dollars, 
in the manner prescribed by article 8, title 4, chapter 2, of part 3, 
of the revised statutes. 

9. An action for damages for fraud in the sale, purchase, or ex- 
change of personal property, if the damages claimed do not exceed 
two hundred dollars. 

10. An action to recover the possession of personal property 
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claitnod. the nlae of wtiich, as stAtotl iu tbe affidavit of the plj^ 
Ulf, his Bgent or attorney, shall not exceed the anm of I 
dolkrH. 

The {iltuntiff iu suuh acliun, at th« lime of issuiog Utn bdhk 
mona, but not lUlerwiirds, may ulaim the inuuediate deliTery ofi 
auch proporbj as hereinafter provided. 

Before any [iruci^as shall be issued in hii acUun to 
poeaeBiion of peratinal property, the plslnldir. his agent, or attoisey, 
shall malie proof by alfidavlt. showing : 

1. That the plaintifr ie the owner, or entiljeil to immi 
posseBsioD, of the property claimeil. jiartieulorly deacribing 

2. That BUcb proiierty is wrongfully withheld or detained bj 
the ilefeDdadt. 

3. The CAKse nf enuh deteulion or withholding thereof, a 
lag to the beat Icnowledge, infonaalion. and belief of the p 
making the affidavit. 

4. That aaid peraoaal popertj bos not been takt^n for any tax, 
fine, or aaaeasnient, pnreaant to alatule, or aeized by virtne of al 
execntion or attaehinent against the property of said pl^ntiff ; a 
if BO seined, that it is exempt from aiich eelznre by statute. 

5. The Bctnal vnlne of said [leraonal property. 
On receipt of each affidavit, and an undertaking, in wrttla^ 

exeunttid by one or more anfficient aureti<>s, to he npproved by UM 
justice of the peace before whom suuh action ia commenced, tc 
eHiact that they are bonnd in double the valne of snch property Ml 
stated in aaid affidavit, for the proaecntion of said action, and bt 
the retRm of said property tu the defendant, if retnm thereof be 
adjudged, and for the payment to hioi of such sum as may ibr «ef 
canae be recovered against add plaintiff, the justice shall Indor 
upon EHd affidavit a directLon to any coostsble of the county il 
which said justice shall reside, requiring aaid cnuRtable to take tl 
property described therein from the defendant, and keep tJie Sam 
to be disposed of according to law ; and the aaid justice shall al 
the same time iesoe a summons directed to the defendant, and n 
quiring him to appear before said justice at a time and plaoe to fa 
therein specified, and not more than twelve days from the d 
thureof, 1j) answer tlw complaint of said plaintiff; and the a 
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saiDiiiona sball contain a notice to the defendant tbst, is ease he 
elukll full to appear at the time and place therein meatiotaed, the 
plMntiff will have judgment for the powBeeslon of the property 
described id 8aid afiidHVit, witb tlie coeta and disbnraementa of 
^d ac!tion. 

The constable to whom B«id afBdayit, indorHeraertt, and aum- 
nioiis shall be delivered, shall forthnith take the property deBcribed 
in sud affidavit, if bu can find the eune, and shell keep the same 
in Ma custody. Ho shall thereupon, without delay, serre upon said 
defendant a copy of such aflidaTit, notice, and aummona, by deliv- 
ering the aame to him personally, if ho uan be found in e^d county ; 
if not found, to the agent of the defendant in whose poeaesaion said 
property sfaail be found ; if neither can be fonod, by leafing auch 
copies at the last or naual place of abode of the defendant, with 
Home peraon of suitable age and discretion. And shall forthwith 
make a return of hie proceedings thereon, and the manner of serv- 
ing the enme, to the jastice who InBued the said nammons. 

The defendant may at any time after such service, and at least 
two days before the return-day of said summons, nerve upon pttdn- 
tiff, orupOB the eonatable who made auoh service, b notice in writing 
that he excepts to the enreties in said bond or nndertaMng; and if 
he Ml to do so, all objection thereto shall be waived. If such no- 
tice be served, the enreties aball justify, or the plaintiff give new 
snreldeB on the retnm-daj of aaid anmmona, who shall then appear 
and justify, or said justice shall order said property delivered to 
defendant, and shall also render judgment for defendant's costa 
iHid diebureemeDte. 

At any time before the return-day of said aummons, the said 
defeudont may, if he has not excepted to plaintiff'a sureties, re- 
quire the return of s^d property to him. upon giviiig to the plain- 
tlS, and Uing the same with the jnstice, a written nndortaldng. 
with one or more Bnreties, who shall justify before said justice on 
the return-day of suid sunimona, t* the effeot that they are bound 
in double the valne of said property, as stated hi pl^nliff's-aSida- 
vit, for the delivery thereof to said plaintiff, if snch delivery he 
L A^ndged. and for the payment to him of such enm an may for any 
eeovered against said dufendiint; and if such return be 
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not required before tlie retiira-daj of s^d 
sbsU he delivered to said pluutiff. 

The qualification of suriitioB, and their juBtJfioMJon under 
act, aball he the same oa provided in aoctione one fanndred 
ninety-fonr and one hundred and ninety-five of Uie Code 
to iHiil on aneHt in the BU{ireme court. 

SeclioDB two hundred sjid fourteon. two hundred and Bfteen,i 
two hundred and sixteen, of the Code, Ehall apply to proceedi 
and octioiis brought under l]iia aut, subetituting the word ocmati 
for the word aheriff whenever it ocRora in either of said 

The actions so commenced shall be tried in al] respects as 
tctions are tried in juatjccs' courtj!. 

In all actions for the recovery of tlie possession of perMM 
property, aa herein provided, if thu property shall not have bee 
delivered to plaintiff, or the defuudaut, by auewer, shall claim < 
return thereof, the juxtice or jury flhall assess the value thereof^ an 
the injnrjr sustained hy thu prEvalling party by reason of tb 
taldjig or detention thereof, and the justice shall render judg^mei 
accArdingly. with costs and disburse niente. 

If it ihall appear by the return of a eonstnble that he has tiA« 
the property described in the plaintiff's affidavit, and that defeat 
ant cannot be found, and has no last place of abode in said 
or that no a^nt of defendant uould be found on whom eervit 
cuoU be made, the justice may proci^ud with the cause in tJie aaa 
niauner na though there hod been a personal service, 

For the indorsemput on said afHdavit, the justice shall recoil 
an additional fee of twenty -five centn, whieb ebnll be included I 
the costs of the suit. 



g 64. [47.] Jfo JuriadieHim in reriain eauen. 
~ lo justice of the peace shall have cognizi 



eof n 



ivil: 



1. In wliieh the people of this Stafj? are a party, excepting I 
penldtiea not exceeding one hundred dollara ; 

2. "Nor where the title to real property shall come in questlt 
aa provided by sections nn to fla, both inclnaive ; 

8. Nor of a civil action for an aaeanlt, battery, tUse impriu 
ment, libel, slander, maliciona prosecution, criminal convorMtloii 
or seduction ; 



^ 55-58.] OODi OK PBOOEDUBE. 47 

Nor of s matter of account where the sum total of the ac- 
ot both portioa. proved to the satisfactioa of the juatiue, 
exceed four Lmidred ilollura ; 
6. Nor of on iictioii flgainst au executor or adniinislrator as Biivli. 
g B6, [48,] Ansaier of TVle. 

In every action brought in a court of justice of the peace, where 
B title to real property shall come in qneation, the defeadoat 
ij, either with or without other matter of defence, aet forth in 
i answer any matter showing that sncli title wiU come iu qaes- 
in. Such ouswer shall be Id writing, signed by the defendant or 
hiB Bttorney, and delivered to the justice. The justice Bhail there- 
in conntersign the some and deliver it to the plaintiff, 
g 06. [*9.] AiqM 18B1. 1808.) Undeiialcinff lobe given. 
At the time of answering, the defendant shall deliver to the 
doe a written nudertakiug, executed by at least oue BuUicient 
aurety. and approved by the justice, to the effect that if the plain- 
tiff ahall, within twenty days tbereaJter, deposit with the justice a 
lona and complaint in an action in the anpreme court for (he 
cause, the defendsnt will, within twenty days after such de- 
poait, ^ve an ndmissioD in writing of the service thereof. 

Where the defendant was arreated in the action before the jus- 
!, the undertaking shall further provide, that he will, at alt dmee, 
fender himaeir amenable to the process of the coort during the 
pendency of the action, and to such as may be issued to enforce 
fte judgment therein. In case of failure to comply with the under- 
taking, the surety shall be liable not exceeding one hundred dollars. 
§51 [50.] (Am'dlSGl, IBGS.] AcliinnluijOHtinaiid.— C0>l». 
Upon the delivery of the undertaking to the justice, tbc! acUou 
him shall be discoatinued, and each party shall pay hid own 
The coBte so paid by eilber party ahall be allowed to him, 
If he recover costs in the action to be brought for the eame cause 
in the supreme court. If no such action be brought within thirty 
days after the delivery of the uudertaliing, the defendant's costs 
the jnsticD muy be recovered of Ibo plaiutifT. 
B. [fll.] If vadertaking In rutt ffitmi. 
If iLe undertaking be not delivered to the justice, be shall have 
llctian of the cansc, and shall proceed therein ; and the defend- 
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ant sliBll be preolnded, in his defence, from drawing the title in 
qneetinn. 

§G«. [G2.] (Am'd 1B49.} The iukui. 

If, howeyer, it appear on the trial, from the pl^tiff'e 
Bhowiog, that tlio title to real property U in queation, and iuch 
title sball be disputed by tbe defendant, the justice shall diamise 
tlie actiUD, and render judgment against the pluntiff far tiie coBta. 

g 60. [63,] (Am'd 1851, 1858,) Anollier action may be brougU. 

When a suit before a justice ahall be discontinued by the deliv- 
ery of an aoHwer and undertaking, as provided Id sectiima S5, 6fi, 
and Gt, the plaintiff may proeecnte an action for the same cause 
in the supreme court, and shall complain for the sonie cause of a 
tion onlj on which ha relied before the justice ; and the snawer ■ 
the defendant shall set up the same defence only whicli he m« 
before the justice, 

§ SI. [M.] (AiQ'd IBBl, IBfiS.) OoiU. 

If the jadgment iu the supreme court be for the plaintiff, I 
shall recover coAta; if it be for tbe dcrendimt, lie shall recQi^ 
costs, except tb^s verdict be shall pay costs to the plajntiH Q 
less tlio judge cenjfy that the title to real property came in qw 
Uou on the trial. 

' g 82. [56.] (Am'd 1849, 1861, 1868, 1860.) Anttcer of tide a* 
one oaiwe of action. — Trani/er of caiea to guprrme omrL 

If, In an actiou before a justice, the plaintiff have several (nua 
nf iLotion, to one of which the defence of title to real property ihl 
be iDtcrimaed, and a« to Bneh canae the defendant ahall answcT ai 
deliver a« UndvrtaliiHg, as provided in eeotions <ifty-five and fltl 
rix, the jnstice shall (Bacuntinne the proceedings as to t^at earn 
and the plaintUf may commence another action therefor in the dl 
preme court. As to the other causes of action, the justice t 
Gontinae hie proceedings. 

All actions pending In any county court on the seventh da] 
Hay, eighteen hundred and fifty-eight, in all caaea in which a [ 
of Utle was interposed in actions originally commenced in a , 
tica's court, are transferred tn and vested in the auprcnjc <!0i^ 
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with full power and jurisdiction to proceed therein, as commenced 
in said supreme court, by reason of a plea of title having been 
interposed in a justice's court in like cases. 

§ 63. [66.] (Am'd 1849.) DockeUng jtisUcea' judgments. 

A justice of the peace, on the demand of a party in whose favor 
he shall have rendered a judgment, shall give a transcript thereof, 
which may be filed and docketed in the office of the clerk of the 
county where the judgment was rendered. The time of the receipt 
of the transcript by the clerk shall be noted thereon, and entered 
in the docket ; and from that time the judgment shall be a judg- 
ment of the county court. A certified transcript of such judgment 
may be filed and docketed in the clerk's office of any other county, 
and with the like effect, in every respect, as in the county where 
the judgment was rendered, except that it shall be a lien only 
from the time of filing and docketing the transcript. But no such 
judgment for a less sum than twenty-five dollars, exclusive of costs, 
hereafter docketed, shall be a lien upon, or enforced against, real 
property. 

§ 64. [57.] (Am'd 1849, 1851, 1852, 1860.) Rules. 
The jfoUowing rules shall be observed in the courts of justices 
of the peace : 

1. The pleadings in these courts are — 

1. The complaint by the plaintiff; 

2. The answer by the defendant. 

2. The pleadings may be oral or in writing; if oral, the sub- 
stance of them shall be entered by the justice in his docket ; if in 
writing, they shall be filed by him, and a reference to them shall 
be made in the docket. 

3. The complaint shall state, in a plain and direct manner, the 
facts constituting the cause of action. 

4. The answer may contain a denial of the complaint, or of any 
part thereof, and also notice, in a plain and direct manner, of any 
&cts constituting a defence. 

6. Pleadings are not required to be in any particular form, but 
must be such as to enable a person of common understanding to 
know what is intended. 
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6. Sitbei' party may demur to a pleading of his ndveraarj, i 
anj part thersof, whca it is not sufficiently explicit to enable h~ 
to understand it, or it coataios no cause of uctiou ur defence, » 
thongh it be taken as true. 

^. If the court deem tlie objection weU founded, il shall 01 
the pleading to be amended ; and if the party refuse to amend, 
defective pleading shall be disregacded. 
->> 8. In case a defendant does not appear and anawer, the pIMntiff 
cannot recover mthoat proving his cose. 

9. In nn actiOD or defence founded upon an account, or an 
stminent for Uie payment of money only, it shall be aufflcient 
a party to deliver the account or instrument to the court, and 
state that there is due to liim thereon, Iroin the adveree partj, 
specified smn, whicb he olaima to recover or set off. 

10. A variance between the proof on the trial and tbe alle 
tionB in a pleading shall be disregarded as immateria], miless 
Donrt shall be satisfied that tlie adverse pnrty has been mislei 
hia prejudice thereby. 

11. The pleadiogB may be amended at any time before 
trial, or during the trial, or upon appeal, when, by such amendmei 
enbetantial justice will be promoted. If the amendment be mi 
after the joining of tbe issue, and it be made to appear to tbe aat- 
isfactjos of the court, by oath, that an adjournment is neoeaawj 
to the adverse party in cDneeqaence of each amendment, an ad- 
jonmment shall be granted. The court may also, in its discretion, 
require, as a condition of an aiueudment, the payment of costs to 
the adverie party. 

12. ExocQtion may be issued on a judgment, heretofore or here- 
i after rendered in a justice's court, at any time within five jeara 

aft«r the rendition thereof, and shall be returnable sixty days from 
the date of the same. 

13. If tbe judgment be docketed with the conuty clerk, the 
execution shall be iesued by him to the slierifT of the comity, and 
have the same effect, and be executed in tbe same manner, aa other 
executions and judgments of the county court, eieept as provided 
in section 63. 

14. The conrt may, at tbe joining of issDe, re<|nire either party, 
at the request of tbe other, at that or some other specified time, to 
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b his account on demand, or state the nature thereof as far 
a may be in his power, and, in case of his default, preclude 
3m giving evidence of such parts thereof as shall not have 
exhibited or stated. 

The provisions of this act respecting forms of action, par- 
> actions, the rules of evidence, the times of commencing 
}, and the service of process upon corporations, shall apply 
le courts. 

3 defendant may, on the return of process, and before an- 
g, make an offer in writing to allow judgment to be taken 
t him for an amount, to be stated in such, offer, with costs, 
laintiff shall thereupon, and before any other proceedings 
•e had in the action, determine whether he will accept or 
such offer. If he accept the offer, and give notice thereof 
ting, the justice shall file the offer and the acceptance there- 
[ render judgment accordingly. If notice of acceptance be 
ren, and if the plaintiff fail to obtain judgment for a greater 
t, exclusive of costs, than has been specified in the offer, he 
lot recover costs, but shall pay to the defendant his costs 
ig subsequent to the offer. 

TITLE VII. 

Of Jmtices* and other Inferior Courts in Oiies. 

7ER I. Marine court in New York city, 

n. Justices' courts in New York city. 

III. Justices' courts in cities. 

IV. General provisions. 

Chapter I. 
Marine Court of New York City. 

Chapter II. 
JuiHeei Courts in New York City, 

sections in this and the preceding chapter of this title (ss. 65, 66), have 
tirely abrogated by subsequent laws. 
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Tlie Jwificea' Courti of CV/tm. 

§ 07. [60.] JuriidKiiMi. 

Tlie juBtieea' nourts of citieti sholl have jnriadiotion in the fol- 
lowing casea, and no other: 

1. In actions similar to thos« in which juBtices of the peace 
have jarisdiction, as provided by Boctdons S3 and M, 

S. In an action upon the charter or by-laws of the corpo 
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g 68. [61.] (Am'd 1849, 1861.) Seeliant B5 and (•* applieable 
thUtiih. 

The proTiaiona of aactions 55 to 64, bntb inclutiivf, relating ti 
fbrras of action, to pleadinga, to the timea of eonunencing ai 
to tlie rules of evidenc(>, to filing and doalceting trouecripte A 
judgments, to their effect and the mode of enforcing them, and ti 
proceedings where title to real property shall come in qi 
shall apply to the courts embraced in thit title, except that, aftaT. 
the diacontinonnce of the actions in the Inferior court, upon an aar: 
swer of title, the new actiaa may he brought either in the b 
court, or in any other court having jurisdiction thereof; and e: 
oept, alio, that in the city and county of New Tork, a jndgmenl, 
for twenty-five dollars or over, exclusive of eosta, the transcript 
whereof is docketed in the office of the clerk of that coimty, si 
have ths same ofTect as a lien, and be enforced in the same maa 
as, and be deemed a judgment of the court of common pleas 
the dty and county of New York. , 
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OF CIVIL ACTIONS. 



TITLE I. Of thbib form. 

n. Of THB TIMS OF OOMMKNCING THBH. 

m. Of TBI PASTIES. 

IV. Of thb plaob of trial. 

V. Of the manner of oommbnoino tbem. 

VL Of the PLEADuros. 

yiL Of the provisional remedies. 

Tm. Of the trial and judgment. 

IX. Of the exbcutioh of the judgment. 

X. Of the costs. 

XL Of appeals. 

XIL Of the miscellaneous proceedings. 

xnx Actions in particular cases. 

Xrv. Protisions relating to existing suits. 

XV. General provisions. 



TITLE I. 
Fbrm of Civil Actions. 

Sigtion 69. Distinction between actions at law and suits in equity abolished. 

70. PartieSf how designated. 

71. Actions on judgments. 

72. Feigned issues abolished. 

§ 69. [62.] (Am'd 1849.) Distinction between actions cU law and 
suits in eqmty abolished. 

The distinction between actions at law and suits in equity, and 
the forms of all such actions and suits, heretofore existing, are 
abolished ; and there shall be in this State, hereafter, but one form 
of action for the enforcement or protection of private rights and 
the redress of private wrongs, which shall be denominated a civil 
action. 



§ 70. [63.] (Am'd 1849.) Parties, h&w designated. 
In such action, the party complaining shall be known as the 
plaintiff, and the adverse party as the defendant. 
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§ 71. [64.] AcHona on judgments, 

No action shall be brought upon a judgment rendered in any 
court of this State, except a court of a justice of the peace, be- 
tween th e same parties, without leave of the court for good cause 
shown, on notice to the adverse party ; and no action on a judg- 
ment rendered by a justice of the peace shall be brought in the 
same county within ^ve years after its rendition, except in case of 
his death, resignation, incapacity to act, or removal from the 
county, or that the process was not personally served on the de- 
fendant, or on all the defendants, or in case of the death of some 
of the parties, or where the docket or record of such judgment is 
or shall have been lost or destroyed. 

§ 72. [66.] Existing suits. Feigned issues aholished. 

Feigned issues are abolished ; and instead thereof, in the cases 
where the power now exists to order a feigned issue, or when a 
question of fact, not put in issue by the pleadings, is to be tried 
by a jury, an order for the trial may be made, stating distinctly 
and plainly the question of fact to be tried ; and such order shall 
be the only authority necessary for a trial. 

TITLE II. 



Time of commencing civU actions. 



Ohapteb I. Actions generally. 

II. For the recovery of real property. 

III. Other than for the recovery of real property. 

IV. General provisions. 



Chapter I. 
Tims of commencing Actions in general. 

Sbotion 78. Repeal of existing limitations. 

74. Time for commencing actions, &c. 

% 73. [66.] (Am'd 1849.) Repeal of existing limitations. 
The provisions contained in the chapter of the revised statutes, 
entitled " Of actions and the times of commencing them,'* are re- 
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§ 74. [67.] (Am'd 1849, 1851.) Period of UmiMkm, anaufer, <£r. 

CSyil actions can only be commenced within the periods pre> 
scribed in this title, after the cause of action shall have accrued, 
except where, in special cases, a different limitation is prescribed 
by Btatate, and in the cases mentioned in section seventy-three. 

Bat the objection that the action was not commenced within 
the time limited, can only be taken by answer. 



Chapter II. 

7\me of commencing Actions for the recover!/ of Real Property, 

SEOtioN 75. When the people will not sue. 

76. When action cannot be brought by grantee fVom the Stato. 

77. When actions by the people or their grantees to be brought within 

twenty years. 

78. Seizin within twenty years, when necessary. 

79. Seizin within twenty years, when necessary in action or defence 

founded on title, Ac. 

80. Action after entry, or right of entry. 

81. Possession, when presumed. Occupation, when deemed under legal 

title. 

82. Occupation under written instrument, Ac. 

88. Adverse possession under written instrument, kn. 

84. Premises actually occupied, held adversely. 

85. Adverse possession under claim of title not written. 

86. Relation of landlord and tenant, as aflfecting adverse poHseiwion. 

87. Descent cast. Effect of. 

88. Persons under disability. 

§ 75. When the people, will not sue. 

The people of this State will not sue any person for or in respect 
to any real property, or tl^^ issues or profits thereof, by reason of 
the right or title of the people to the same, unless, 

1. Such right or title shall have accrued within forty years bo- 
fore any action or other proceeding for the same shall be com- 
menced ; or unless. 



■r 

t 



pealed, and the provisions of this title are substitnted in their 
stead. This title shall not extend to actions already commenced, 
or to cases where the right of action has already accrued ; bnt the ^^^ ^ 
statotee now in force shall be applicable to such cases, according to '{j^. * 
the subject oi the action, and without regard to the form. ,!* t 
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2. The people, or those from whom they claim, shall have re- 
ceived the rents and profits of such real property, or of some part 
thereof, within the space of forty years. 

§ 76. When action cannot he brought by grantee from the State. 

No action shall be brought for, or in respect to, real property, 
by any person claiming by virtue of letters patent or grants from 
the people of this State, unless the same might have been com- 
menced by the people, as herein specified, in case such patent or 
grant had not been issued or made. 

§ *l^. When aA)n8 by the people or tJmr grardees to be broughi 
wUhin twenty years. 

When letters patent or grants of real property shall have been 
issued or made by the people of this State, and the same shall be 
declared void by the determination of a competent court, rendered 
upon an allegation of a fraudulent suggestion, or concealment, or 
forfeiture, or mistake, or ignorance of a material fact, or wrongful 
detaining, or defective title, in such case an action for the recovery 
of the premises so conveyed may be brought either by the people 
of this State, or by any subsequent patentee or grantee of the 
same premises, his heirs or assigns, within twenty years after such 
determination was made, but not after that period. 

§ 78. Seizin mihin twenty years, when necessary. 

No action for the recovery of real property, or for the recovery 
of the possession thereof, shall be maintained, unless it appear that 
the plaintiff, his ancestor, predecessor or grantor was seized or 
possessed of the premises in question within twenty years before 
the commencement of such action. 

§ 79. Seizin within twenty years, when necessary in action or de- 
fence fotmded on title. 

No cause of action or defence to an action founded upon the 
title to real property, or to rents or services out of the same, shall 
be effectual, unless it appear that the person prosecuting the action 
or making the defence, or under whose title the action is prosecuted 
or the defence is made, or the ancestor, predecessor or grantor of 

t ' ■ ' - 
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such person was seized or possessed of the premises in question, 
within twenty years before the committing of the act in respect to 
which such action is prosecuted or defence made. 

§ 80. AcHon after entry or right of entry. 

No entry upon real estate shall be deemed sufficient, or valid as 
a claim, unless an action be commenced thereupon within one year 
after the making of such entry, and within twenty years from the 
time when the right to make such entry descended or accrued. 

§ 81. Possession presumed. OccupcUion, when deemed under legcd 
tide. 

In every action for the recovery of real property, or the posses- 
sion thereof, the person establishing a legal title to the premises 
shall be presumed to have been possessed thereof within the time 
required by law; and the occupation of such premises by any 
other person shall be deemed to have been under and in subordin- 
ation to the legal title, unless it appear that such premises have 
been held and possessed adversely to such legal title for twenty 
years before the commencement of such action. 

§ 82. OccupcUion under written instrument. 

Whenever it shall appear that the occupant, or those under 
whom he claims, entered into the possession of premises under 
claim of title, exclusive of any other right, founding such clum 
upon a written instrument, as being a conveyance of the premises 
in question, or upon the decree or judgment of a competent court, 
and that there has been a continued occupation and possession of 
the premises included in such instrument, decree or judgment, or 
of some part of such premises, under such claim, for twenty years, 
— ^the premises so included shall be deemed to have been held ad- 
versely ; except that where the premises so included consist of a 
tract divided into lots, the possession of one lot shall not be deemed 
a possession of any other lot of the same tract. 

§ 88. Adverse possession. 

For the purpose of constituting an adverse possession, by any 
person claiming a title founded upon a written instrument or a 

8* 
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jodgment or decree, land ehall be deemed bi fanve been poesessed 
and occupied in the following caaea : 

1. Where it lias been oanaHj cuItiTated or improved ; 

% Where it has bcea protected by a, substantial inuloHure ; i 

3. Where, although not inclosed, it iias been used for the anpply 
' of fuel or of fencing Umber, for the purposeB of husbandry, or lie 

■^ V. ,V 'ordinary oae of the occapant; 

4. Where a Icnown farm or a eittgie lot has been pitrtly ii 
1^ proved, the portion of ench farm or lot that may iiave been left not 

, uloarod or not incloaed, according to the nBiial course and cnatoni . j 
~ iLj of tlie adjolniiig' country, shall be deemed to have been occapied S' J 
r the aaae length of time ae the part improved and cultivated, i; ^ 

I § 84. Pn-mita anhtaUi/ occajaed held adversctif. 

Where it shall appear that there bus been on actual (Continued 
occupation of premiseB, under a claim of title, escluaivo of any 
other right, but not founded apon a writt^in instrameiit or a judg- 
ment or decree, the preniiata ao actually occupied, and no olher, 
shall be deemed to have been held adversely. 

g 66. Adiitraf posseaion uniier daim not miHen. 

For the purpoete of constituting an adverse poaeeeuion, by i 
person claiming title not founded upon a, written InetrimieDt or » 
Judgment or decree, land shall be deemud to have beim posBeascd 
and occupied in the following caaes only : 

1. Where it hus been protected by a substaatial indosore ; 

3. Where it has been nsuallj cultivated or improved. 

§ 86. SelaHort of land/ard and iMtaU. 

Whenever the relation of Isjidlord and tenant shall have exieted 
between any persooa, the posseasion of tlie tenant shall be deemed 
the poBsaasion of the landlord, until the eKpiration of twenty years 
from the termination of the tenajicy; or, where there has been 
writWn leaae, until the expiration of twenty years from the ti 
of the last payment of rent, notwithstanding that auch ten 
may have acquired another title, or may have claimed to bold 
versely to Lie landlord. But such presumptionB ehall not be rasda 
after the periods herein limited. 






§§ 87-89.] CODE OF PBOCEDUBE. 59 

§ 87. Descent cast. 

The right of a person to the possession of any real property 
shall not be impaired or affected by a descent being cast in conse- 
quence of the death of a person in possession of such property. 

§ 88. Persons under disabilities. 

If a person entitled to commence any action for the recovery 
of real property, or to make an entry or defence founded on the 
title to real property, or to rents or services out of the same, be, 
at the time such title shall first descend or accrue, either — 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

8. Imprisoned on a criminal charge, or in execution upon con- 
viction of a criminal offence for a term less than for life ; or, 

4. A married woman ; 
the time during which such disability shall continue shall not be 

deemed any portion of the time in this chapter limited for the ^ 

commencement of such action, or the making of such entry or de- '^ 

fence ; but such action may be commenced, or entry or defence \ ; 
made, after the period of twenty years, and within ten years after 

the disability shall cease, or after the death of the person entitled ^ \ ^\^ 

who shall die under such disability ; but such action shall not be < 
commenced, or entry or defence made, after that period. \^ 

Chapter III. 

Time of commencing Actions other than for the recovery of Real 

Property. 



4 



Sbotion 89. 


Limitation prescribed. 


90. 


Twenty years. 


91. 


Six years. 


92. 


Three years. 


98. 


Two years. 


94. 


One year. 


96. 


Action upon a current account. 


96. 


Action for penalties. 


97. 


Action for other relief. 


98. 


Action by the people. 



§89. [69.] (Am* d 1849.) Periods of fimitoHon prescribed. 

The periods prescribed in section 74 for the commencement of 
actions other than for the recovery of real property shall be as 
follows : 
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§ 90. [10.] (Am'd 1849.) Twenty years. 
Within twenty years : 

1. An action upon a judgment or decree of any court of the 
United States, or of any State or Territory within the United 
States. 

2. An action upon a sealed instrument. 



§ 92. [72.] (Am'd 1849.) Three years. 
Within three years : 

1. An action against a sheriff, coroner or constable, upon a 
liability incurred by the doing of an act in his official capacity, 
and in virtue of his office, or by the omission of an official duty, 
including the non-pa}Tnent of money collected upon an execution. 
But this section shall not apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, where 
the action is given to the party aggrieved, or to such party and 
the people of this State, except where the statute imposing it pre- 
scribes a different limitation. 



g 91. [71.] (Am'd 1849.) Six. years. 
Within six years : 

1. An action upon a contract, obligation or liability, express 
or implied, excepting those mentioned in section 90. 

2. An action upon a liability created by statute, other than a 
penalty or forfeiture. 

3. An action for trespass ui)on real property. 

4. An action for taking, detaining or injuring any goods or 
chattels, including actions for the specific recovery of personal 
property. 

5. An action for criminal conversation, or for any other injury 
to the person or rights of another, not arising on contract, and not 
hereinafter enumerated. 

6. An action for relief on the ground of fraud, in cases which I j 
heretofore were solely cognizable by the court of chancery, the 
cause of action in such case not to be deemed to have accrued un- ).' 
til the discovery, by the aggrieved party, of the facts constituting ) 
the fraud. ^ 
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§ 93. [73.] Two years. 
Within two years : 

1. An action for libel, slander, assault, battery, or false im- 
prisonment. 

2. An action upon a statute, for a forfeiture or penalty to the 
people of this State. 

§ 94. [74.] One year. 
Within one year : 

1. An action against a sheriff or other officer, for the escape of 
A prisoner arrested or imprisoned on civil process. 

§ 95. [75.] Am'd 1849.) Action upon a current accotint. 

In an action brought to recover a balance due upon a mutual, 
open, and current account, where there have been reciprocal de- 
mands between the parties, the cause of action shall be deemed to 
have accrued from the time of the last item proved in the account 
on either side. 

§ 96. [76.] Actions for penalties, S:c. 

An action upon a statute, for a penalty or forfeiture given in 
whole or in part to any person who will prosecute for the same, 
must be commenced within one year after the commission of the • >v 
offence ; and if the action be not conmienced within the year by a ^^ 
private party, it may be commenced within two years thereafter 
in behalf of the people of this State, by the attorney-general, or J 
the district attorney of the county where the offence was com- >f 
mitted. j 

§97. [77.] Actions for oiher relief . • 

An action for relief not hereinbefore provided for must be com- 5; 
menced within ten years after the cause of action shall have ac- ^ 
crued. \ i 

§ 98. [78] (Am'd 1849.) AcBons by the people. 

The limitations prescribed in this chapter shall apply to actions 
brought in the name of the^ people of this State, or for their bene- 
fit, in the same manner as to actions by private partieB. 
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§ flB. [79.] (Am^d 1B49, 1851.) When action deemed 
An action is commenced as to each defendBnt whi 
mouB is served UQ him, or on a co-defendant wlio is a joint con- 
tracttir or otberviBe united in interest witli . 

An attempt to conuiience an action is deemed equifaleat to the 

commencement thereof, within the □leumng- of this title, when the 

anmmona ie doUvcred, with the intent that it slisll be actually 

Berred, to the eherifF or other officer of tbe county in which the 

defendants, or one of them, aaoally or last resided ^ as, if a. cot- 

' poTBtJon be defendant, to tbe sheriff or other oiEcer of the coiutj' 

I Id which each corporation wbb eetabliahed by law, of where itA 

1 general businesB was transacted, or where it kept on office for Uie 

transaction of bnainesB. But anch bd attempt miint be followed 

by the first publication of the sunuQone, or the service thereof 

within Eiitty days. 

I 100. [80.] (Am'd 1S40, 1851.) Exegilim, defaubtii out of 
SKUe. 

If, when the cause of action ahall accrue against any person, he 
shall he out of the State, such action may bo commenced within 
the terms herein respectively limited, after the rutarn of such per- 
son into this Stnte ; and if, after such cause of action shall hare 
accrued, sach person ^all depart from and reside out of this Stttte, 
the time of liia absence shall not be deemed or taken ae any put 
of the time limited for the commencement of such octioi 
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§ lOL [81.] (Am*d 1849, 1851, 1852.) EiMptkm^ ptnums mm^ 

If a person entitled to bring an action mentioned in the U^t 
chapter, except for a penalty or forfeiture, or against a shentT or 
other officer, for an escape, be at the time the cause of action ac- 
cmed, either, 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge ; or. in execution under tiie 
sentence of a criminal court, for a term less than his natural life ; or, 

4. A married woman ; 

the time of such disability is not a part of the time limited for 
the commencement of the action ; except that the porii>d within | 
which the action must be brought cannot be extended more than | 
five years by any such disability, except infancy ; nor can it be so 
extended in any case longer than one year aft^r the disability 
ceases. j- 

§ 102. [82.] (Am*d 1849.) Death of person entified fnforf fffnifa- 
tionex^rei. 

K a person entitled to bring an action die before the expiration 
of the time limited for the commencement thereof, and the cause of 
action survive, an action may be commenced by his representatives, 
after the expiration of that time, and within one year from his 
death. If a person against whom an action may bo brought die 
before the expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action may bo com- 
menced against his executors or administrator after the expiration 
of that time, and within one year after tho issuing of letters testa- 
mentary or of administration. 

§ 103. [83.] Acdona by aliens. 

When a person shall be an alien subject or citizen of a country 
at war with the United States, the time of the continuanoo of the 
war shall not be part of the period limited for tlio conimoncoment 
of the action. 

§ 104. [84.] (Am'd 1868.) Where judgment revertted. 
If an action shall be commenced within tho time prosorib^ui 
therefor, and a judgment therein be reversed on appeal, tho plain- 
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r, if he die and the cause of action Hiu*vive, his heirs a 
tativeB, mny commonce a new action within one year aAe 
the reTeraal. 

§1118. {86.] (Ani'd 18*0.) Time of tla'j by mjvnetion, Sr. 

When the commenuemeDt nf an action ehall be stayed by in- 
junction or etatatory prohibition, the time of the continaanae of 
the injuocUon or prohibition shall not bo part of tbe time limited 
for the commencement of the action. 

g lOH. [8fi.] DitalHlilff m«al Rriit what right of acliim acemed. 
No persoD shall avail bimself of a disability, unleee it existed 
when bis right of aotion acoraed. 



g 107. [87.] (Aro'd 18*9.) Wlure i 



li difohilitij'!, all nmsl be 



are disabilities Hhall ci>-exist at the time the 
BB. tbe llmiUtion shall not attach nntj] Qttj 



§ 108, [88.] This Htle not applifJibJe to MU. ±c., of 

This title BbHllnotHfiectactioDa to enforiic the payment of MUs, .1 
DOtee, or other ovidencee of debt, issued by moneyed corporations, 
or iaaued ur put In circulation as money. 

§ lOB. [80.] (Ain'd lBi9.) Not to aetiom agaitut direeton, de.j I 
of moTte^ed corporations or banJcing assot^afioni. lAntHatum tn roA J 
caiea prescribed. 

This title ahull not nffect actions against direutora or stockhold- 
ers of a moneyed corporation, or banking asaociationB, tt 
a penalty or forfeiture imposed, or to enforce a liability created by ' 
law ; but such actions muet be brought within nx. years after the 
discovery, by tbe aggrieved party, of the facts upon which tbe j 
penalty or forfeiture attached, or the liability wa 

g 110. [BO.] (Am'd 1S4S.) AcknoviUdgmeta or mk promuenm»t% 
be made in vtriting. 

Ko acknowledgment or promise shall be sufficieot evidence of* ■ 
new or cuntinulng contract, whereby to take the case out of t] 



l4.4v*,4-^# ^-tl^ 6 , /i.e. r* . . <* '. * V 
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operation of this title, unless tiie same be contuned in some writing 
ngned by tiie party to be charged thereby ; but this section shall 
not alter the effect of any payment of principal orjnterest. 



TITLE III. 
Parties to Civil Actions. 



§ 111. [91.] (Am'd 1849, 1851, 1862.) Action to be by party in 
interest. Action by grantee of land held adversely. 

Every action must be prosecuted in the name of the real party 
in interest, except as otherwise provided in section one hundred 
and thirteen ; but this section shall not be deemed to authorize the 
assignment of a thing in action not arising out of contract. 

But an action may be maintained by a grantee of land in the 
name of a grantor, when the grant or grants are void by reason of 
the actual possession of a person claiming under a title adverse to 
that of the grantor at the time of the delivery of the grant, and 
the plaintiff shall be allowed to prove the facts to bring the case 
-within this provision. 

§ 112. [92.] (Am*d 1849.) Assignment of thing in action. 
In the case of an assignment of a thing in action, the action by 
the assignee shall be without prejudice to any set-off or other de- 
fence existing at the time of, or before notice of, the assignment ; 
but this section shall not apply to a negotiable promissory note or 
bill of exchange, transferred in good faith, and upon good con- 
sideration, before due. 



I .' 



Skctioh 111. Party In interest to sue. Action by grantee of land held ad- t 
versely. . 

112. Assignment of thing in action. 

118. Actions by executor, trustee, Ac. i 

114. Actions by and against married women. 

115. Infants, actions by and against 

116. Guardian, how appointed. 

117. Who may be plaintiflb. 
lis. Who may be defendants. 

119. One or more may sue or defend for alL I 

120. One action against the different parties to bills and notes. 

121. Action when not to abate. ' 

122. Court to decide controversy, Ac. Interpleading. , 



I 

I 

;i 
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g 118. (03.] (Am'd ISei.) Aeti/n by eucabtr, tnu^K, At. 

An eiecDtor or admioiatrator, a troHtae of an e»praBB truafc 
a person eirpreflalj aatharisGd by statul^mBy eae, witliont j( 
with htm the persou for whose benefit the aotioD is prosecnUd. 
trustee of an expreea trast, within the meaning of thia 
shall be construed to inclode a person with whom or i; 
same > oontroct is made for the benefit of another. 

§ in, [94.] (Am'd 18BI, 1851.) AiHob. by and againsi a marrUi 

When a married woman is a party, her hnaband must be joined 
with ber, eioept that, 

1. When the action concerns her aeparnte property, she may 
J J saealoae; -- i-X i^^? ;.., fC*«.f- J'+ , 

■ ^ .. a. When the action is between herself and her baibaad, stw 

E^ } nia; sne or he eiied alone, k 
I*) , And in no case need she prosecote or defend by a guardian DV 

■I t next Mend. 

l> 

-*. ; g IIB. [fl5.] (Am'd 1849.) Infani !o opprai- '/</ jpmrdiaa. 

When an infant is a parly, he must appear by gnardiaii, who 

may be appointed by the cogrt in whicli the aution is prosecuted) 

or by a judge thereof, or a conoty judge. - / 

C^ ■ : ^'■^:,.^ J^i /l-£j-C4^ 

g 116. [96.] (Am'd 1851. 1833, 1862, 1863.) Aj^ainiaait of 
ffuarilian. 

The guardian shall be appointed as follows : 

1. When the infant is plointifT, upon the application of the in 
bnt, If he be of the age of fourteen years; or if under that Bg4i 
upon the application of hie general or teatamentary g 
be has any, or of a relative or friend of the infant. If made by i 
relative or fiiend of the infant, notice thereof must first be given it 
Buch ^ardian, if he lias one ; if he has none, then to the peruOB 
with whom fluch infant reridee. 

S. When the intant la defendant, upon the application of tl 
infant, if he be of the age of fourteen years, and apply with 
twenty days after service of the summons. If he be nnder t 
age of fourteen, or neglect eo to apply, then npon the appUcatioi 
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of any other party to the action, or of a relative or friend of the 
infant, after notice of such application being first given to the gen- 
eral or testamentary guardian of such infant, if he has one within 
this State ; if he has none, then to the infant himself, if over four- 
teen years of age, and within the State ; or if under that age, and 
within the State, to the person with whom such infant resides. 

And in actions for the partition of real property, or for the 
foreclosure of a mortgage or other instrument, when an infant de- 
fendant resides out of this State, the plaintiff may apply to the 
court in which the action is pending, at any special term thereof, 
and will be entitled to an order designating some suitable person 
to be the guardian for the infant defendant, for the purposes of the 
action, unless the infant defendant, or some one in his behalf, within 
a number of days after the service of a copy of the order, which 
number of days shall be in the said order specified, shall procure 
to be appointed a guardian for the said infant ; and the court shall 
give special directions in the order for the manner of the service 
thereof, which may be upon the infant himself, or by service upon 
any relation or person with whom the infant resides, and either by 
mail or personally upon the person so served. 

And in case an infant defendant, having an interest in the event 
of the action, shall reside in any State with which there shall not 
be a regular communication by mail, on such fact satisfactorily 
appearing to the court, the court may appoint a guardian ad litem, 
for such absent infant party, for the purpose of protecting the right 
of such infant in said action, and on such guardian ad litem, pro- 
cess, pleadings and notices in the action may be served, in the like 
manner as upon a party residing in this State. 

§ 117. [97.] Who to be plaintiffs. 

All persons having an interest in the subject of the action, and 
in obtaining the relief demanded, may be joined as plaintiffs, ex- 
cept as otherwise provided in this title. 

§ 118. [98.] (Am'd 1849.) Wlw to he defmdant. 

Any person may be made a defendant who has or claims an in- 
terest in the controversy adverse to the plaintiff, or who is a neces- 
sary party to a complete determination or settlement of the ques- 
tions involved therein. / 
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g 1 IH, [99.] (Am'd 1849.) Parlitt to be joined, Ae. 

Of the parties to the action, those who ore naited in intereBt I 
must be Joined as pkintiflH or defendants; but if tha consent of 
any one wbo should have been joined na plaintiff cannot be 
tained, he may be made o defendant, the reason thereof b 
itated in the complaint ; and when the question ia one of a i 
moD or general interest of iiiony jiersone, or when the parlies are I 
very numeroiis and it may be imprncticable to bring them all be- j 
fore Uie court, one or more may mxa or defend for the benefit d 

g ISO. [100.] ParHa to biUe and notet, Jx. 
Fereona severally liable opon the same obligation or in) 
kj ment. ineludiiig the parties to bOls uf exchange and 
7^ notvs, may all, or any of them, be inclnded In the some 
, the option of the plaintiff. 

■ " g 121. [101.] (Am'd 1849, 18D7, 1863.) ExixHng taib. AdiatM 

whet tutl to abalt. 
- So autiun aball abate by the death, murrisge, or other disability 4 

•^ of a party, or by the transfer of any interest therein, if tl 

of action mrvive or continue. In case of death, marriage, or other 
disability of a party, the court, on motion, at any time within one 
jiear thereafter, or afterwards on a euppleaienlial complaint, may 
allow the action to be continned by or against his representatlTO 
or iucoessor in interest. In ease of any other transfer of interest, 
the action shall be oontinued in the name of the original party, or 
the court may allow the person to whom the tranafer is made to 
substituted in the action. 

After a verdict shall be rendered in any action for a wroi 
SDch action shall not abate by the death of any party, but tbe « 
shall proceed thereafter in the same msjiner aa in cases where the I 
cause of action now Burvives by Inw. 

At any time after the death, marriage, or other disability of the 1 
party plaintiff, the oourt in which an acUon is pending, upon no- J 
tiije to such persons as it may direct, and upon application of any I 
person aggrieved, may, in its discretion, order that the action h&M 
deemed abated, onless the same be continued by the proper pBfal 
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ties, within a time to be fixed by the comt, not less than six 
months nor exceedii^ one year from the granting of the order. 

§ 122. [102.] (Am*d 1849, 1851.) Court may dt^rmme tomtra- 
vermf, Se. hUerpleader. 

The court may determine any controversy between the parties 
before it, when it can be done without prejudice to the rights of 
others, or by saving their rights ; but when a complete determina- 
tion of the controversy cannot be had without the presence of other 
parties, the court must cause them to be brought in. And when, in 
an action for the recovery of real or personal property, a person 
QOt a party to the action, but having an interest in the subject 
thereof^ makes applicatiim to the court to be made a party, it may 
Drder him to be brou^t in by tiie proper amendment. 

A defendant against whom an action is pending upon a contractiT <-■ . ^ * 
or for specific, real, or personal property, may at any time befowf*"'" ? « 
Euiswer, upon affidavit that a person not a party to the action, andT ; •.- 
without collusion with him, makes against him a demand for the^ ^* * \ 
same debt or property, upon due notice to such person and the ad-^ ^rr^ ^ 
verse party, apply to the court for an order to substitute such per-*^ J; J \ 
son in his place, and discharge him from liability to either party, 
on his depositing in court the amount of the debt, or delivering the 
property or its value to such person as the court may direct ; and- i ^ ^ 
the court may, in its discretion, make the order. * T' - ' 



i 
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TITLE IV. 
Of the Place of Trial of Civil Actions. » "' 



Skotion 128. Actiona to be tried where subject-matter idtaated. 

124. Actions to be tried where cause of action arose. 

125. Actions to be tried where the parties reside. 

126. Changing place of trial. 



§ 128. [108.] (Am'd 1849.) AcHons to be tried where subject- 
matter gihtated. 

Actions for the following causes must be tried in tiie county in 
which the subject of the action, or some part thereof, is situated, 



;| A. 
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inbject to the power of the court to change the place of trial, in 
the cMes provided by statute : 

1. For the recovery of real property, or of an eetate or interenl 
therein, or for the determination in any form of such right or in- 
tereat, ami for injuries to real property ; 

2. For the partition of real property ; 

8, For Ihe forecloBQce of a mortgage of real property ; 

4. For the peoovery of perBonal property distrained for wij 



g lU. [104,] (Am'd lS4g,) AeHom to be tried v>ht!re eameof 
oflwi aroie. 

Actions for tlie following canscB must be tried in the conn^ 
where ihe cause, or some part thereof, aroae, subject to the like 
power of the coort to change the place of trial, in the CaeeB pro- 
vided by statute : 

1. For the recovery of a penalty or forfeiture imposed by stat- 
ute, except that, when it ie imposed for an offence committed on ■ 
lake, river, or other stroam of water, ^tuated in two or more 
counties, the action may be brought in any county bordering on 
such lake, river, or etream, and opposite to tbe place where thu 
offence was committed ; 

2. Against a pnblic ofBcer, or person specially appointed to 
execute his daties, for on act done by him to virtue of Mb office, 
or against a person who, by hia command or in hiii aid, shall do 
anything touching the duties of eucli odicer. ■ 

§ 12B. [106.] AcHjm fo be tried le/iere parties reside. 

In all other cases tlie action shall be tried in the county in 
which Ihe porljes, or any of them, shall reside at the coniuience- 
meat of the action; or, if none of the parties shall roside in the 
State, the same may be tried in any connty which the plaintiff 
abalt designate in hia oumplaint, subject, however, to tbe power 
of the court to change the place of trial, in the cases provided by 
statute. 



§126. [lOB.] (Am'd ISni.) Change of place of Irial. 
If the county designated for that purpose in the complunt 
n ot Uie proper connty, the action may, notwithstanding, be 
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therein, imleas tiie defendant, before the time for answering ex- 
pire, demand in wiitLog that the trial be had in tiie prc^r county, 
and the place of trial be thereupon changed by consent of parties, 
or by order of the court, as is provided in this section. 

The court may change the place of trial in the following cases : 

1. When the county designated for that purpose in the com- 
plaint is not the proper county ; 

2. When there is reason to believe that an impartial trial can- 
not be had therein ; 

3. When the convenience of witnesses and the ends of justice 
would be promoted by the change. 

When the place of trial is changed, all other proceedings shall 
be had in the county to which the place of trial is changed, unless 
otherwise provided by the consent of the parties, in writing, duly 
filed, or order of the court ; and the papers shall be filed or trans- 
ferred accordingly. 

TITLE V. 
Manner of Cormnencin^ CivU Actions. 

Sectioh 127. Actions, how commenced. 

128. Summons, reqaisites of. 

129. Notice to be inserted in summons. 

180. Complaint need not be served with summons. 

181. Defendant unreasonably defending. 

182. Notice of lis pendens. 
188. Service of summons. 

184. Return of summons. 

185. Publication of summons. 

186. Proceedings when part only of defendants served. 

187. When service by publication complete. 

188. Proof of service. 

189. When jurisdiction of action acqidred. 

§ 12'7. [106.] AcHons, how commenced. 

Civil actions in the courts of record of this State shall be com- 
menced by the service of a summons. 

§ 128. [10*7.] Summons, requisites of. "** 

The summons shall be subscribed by the plaintiff or his attor- 
ney, and directed to the defendant, and shall require him to answer 
the complaint, and serve a copy of his answer on the person whose 
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name is subscribed to the Bummona, at a place within tbe Slate, to I 
ba therein specified, in wliich there ia a poat-office, within twen^ ' 
dajH atler the serrice of the anaunona, excluaive of Oie day o( 

: § 139. [108,] (Am'd 1849.) Nolics to be iTiserted in 
_^ j_ J The plaintiff shiill also insert in tie snmmonp n notice, in sob- 
^ 2 stance aa follows: 

1. Id an action arising an contmct, for the recovery of naooej 
I only, that be will take judgment for a Bum epecified (lieretn, if tbe 

'dofandant fail to answer the complaint, in twenty days after the 

2. In other actions, that if the defendant Bhall fail to anewer 
•,the complaint within twenty days after service of the Bammone, 

1 the plaintiff will apply to the court for the relief demanded \n Ilie 
^complaint 

g ISO. [109.] (Am'd 1849, 1881.) Serviee of complaint. 

A copy of the compMnt need not bo served with the Bumi 
In such case, the snniinonB rouat Btutfl? where the complaint 
will be filed ; and if the defendant, within twenty days 
CBuaes notice of appearance to be given, and, in person or by 
tomey, demands, in writing, a copy of the complaint, speciQdii^< 
place within the State where it may he served, a copy thei 
must, within twenty days thereafter, be served accordingly; i 
after snob service, the defendant has twenty daye to answer; 
only one copy need be served on the same attorney. 

§ 131. [110.] (Am'd 1851.) M,tm o/noperson«l claim. 

In the case of a defendant against whom no pereooal claim it 
made, tbe plaintiff may deliver to such defendant, with the 
mens, a notice anhscribed by the plaintiff or bis attorney, setting 
forth tlie general object of the action, a brief deacriptian of tiia 
property affected by it, if it aSects specific real or personal prup- 
erty, and that no persoaal claim ia made against such dcfendint^ 
In which case no copy of the complaiot need be served on suet 
defendant, unleaa within the time for answering he shall, In wri 
log, demand the same. If a defendant on whom such noUoe' 
Berved unreasonably defend the action, ho shall pay costs to ll 
plmutJff. 



|3S, 133.] cx>DB or pkocedcbe. 



188. [111.] (Am'd lS4e, I8G1, 1857, USS, ISt;^.) KoHcc of 

I an AcUoit afFecting the dtle to real propcMty. tlie plaintiff, i>t 
[me of Gliog the coioplunt, or at any time aAerwards, or when. 
• wuTWit of attacbment, raider cliiqiter four of tJU» seven, 
becoDd. of this Code, bIihII be issued, or at any time afUrwarde. 
iaioS^fS the aamo be intended to affect real eelate. may file 
tlie cleric of each coantj in which thi^ property ie sitmited. a 
a at the pendency of the action, containing the names of tlie 
te, the object of the action, and the description of the property 
■t county affected thereby ; sad if the action be for the lure- 
re of a mortgage, such noHce must b e filed twenty daya before 
Bent, and mnat contain the date of tlie mortgage, the parties 
)to, and tbo timu and place of recording the same. From the 
of filing only shall tbe pendency of the action be constrnctive 
e to a parchaaer or iucunibt-oncer of the property affected 
(by; and every person whose conreyanco or incumbrance is 
tquentiy executed or enbseqiiently recorded, shall be deemed o 
tqnent pnrchaser or iDcntnlirancer, and shall bo bomid by all 
be^Dga taken after the Glinguf encb notice, to the aanio extent 
liie were made a party to tbe action. 

br the purposes of this section an action aboil be deemed tn be 
Ing from tlie time of the filing of such notice ; provided, how- 
jtliatHDcfa notice shall henf no avail, nulCBHit sball be followed 
)e first publioation of the fluiiiniona on on order thorcfor, or by 
^enumal service thereof on a defendant within slicty days after 
illlng. 

ed the court in which the said action ie pending may, in Its 
ion, at any time after tbe action sball have become abated, 
tpr^ded in ecetion nntnber one hundred and twenty-one, on 
rcaase shown, and on application of any party aggrieved, after 
Mion siiall have become abated, hk ix provided in eectioa oni' 

Eed and twenty-ono, direct the notice auUiorined by tliia fee- 
be removed from record by Uio cletk of any <iniinty In 
office tlie same may have been filed. 

[112.] fh»Htium», hy ichom ien<e,L 

IB may be nerved by the aherilfiif tin- ciiiintj itliero 



bbe defendant may be fuund. or by any other person n 



Uie action. The si 



rv 



V 



a returned 

Willi proof of tlie service to tlii.' person wliose Dame ia Bobseribed 
thereto, with all reasonable diligence. The person sobHcriblng the 
snmraonB may, at his option, by an oDdoraemoDt on the snminona, 
fix a time for the fiervioe tlivreof, and thu florvicu shall theii he 
made accordingly. 

§ 134. [118.] (Ara'd IS-Ilt, 1801, 18S1>.) Sa-vke of aiminoni. 

The amnmons shall bo served by delivering a copy thereof aa 
follona : 

1. If the suit be against a corporation, to the president or other 
head of the corporstjon, secretary, cashier, trensurer, a director, or 
maoapng agent thereof; but snoh service can bo mads in reapeot 
to a foreign corporutloa only when it has property within this 
State, or the cause of action arose therein, or where such serrioe 
sLall he made within this State personally upon tbe president, 
treasurer, or secretary thereof. 

3. If against a uudof under the n^e of fourteen years, to EBCh 
minor personally, and atao to hia father, mother, or guordi^; or, 
if there be none within the State, then to any person having the 
care and control of such minor, or with whom he shall readfl, or 
in whose service he ahnll be employed. 

8. If against a person judicially declared to be of unsound mind, 
or incapable of coudactiTig bis own affairs in conseqoenoe of hi 
ual drankenneee, and for whom a committee hiia been ap|toiiited,d 
such committee and to the defendant personally. 

_i. In all other cases, to the defendant personally. i^ V'&l 

.nXl 1 



g 185. [lU.] (AmM 18451, 1851, ] 



ill.) SfToice byjf 



Where the person on whom the service of the n 
made cannot, after due diligence, be found within the E 
that fact appears by affidavit to tlie scttiBfactiou of the court o; 
judge thereof, or of the county judge of the county where t)Mt|l 
ia to be had, and it in lUke maunor appears that a 
eiislis against tike defendant in respot-tto whom the serviceiB 
made, or that be ia a proper party to nn action relating to m 
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property in this State, such Qourt or judge may grant an order that 
the service be made by the publication of a sunmions in either of 
the following cases : 

1. Where the defendant is a foreign corporation, has property 
within the state, or the cause of action arose therein ; 

2. Where the defendant, being a resident of this State, has de- 
parted therefrom, with intent to defraud his creditors, or to avoid 
the service of a summons, or keeps himself concealed therein with 
the like intent ; 

3. Where he is not a resident of this State, but has property 
therein, and the court has jurisdiction of the subject of the 
action; 

4. Where the subject of the action is real or personal property 
in this State, and the defendant has or claims a lien or interest, 
actual or contingent, therein, or the relief demanded consists 
wholly or partly in excluding the defendant from any interest or 
lien therein; 

5. Where the action is for divorce, in the cases prescribed by 
law. 

The order must direct the publication to be made in two news- 
papers to be designated as most likely to give notice to tlie person 
to be served, and for such length of time as may be deemed reason- 
able, not less than once a week for six weeks. In case of publica- 
tion, the court or judge must also direct a copy of the summons 
and complaint to be fo rthwit h deposited in the post-office, directed 
to the person to be served, at his place of residence, unless it ap- 
pear that such residence is neither known to the party making the 
application, nor can with reasonable diligence be ascertained by 
him. When publication is ordered, personal service of a copy of 
the summons and complaint, out of the State, is equivalent to pub- 
lication and deposit in the post-office. 

The defendant against whom publication is ordered, or his rep- 
resentatives, on application and sufficient cause shown at any time 
before judgment, must be allowed to defend the action ; and, ex- 
cept in an action for divorce, the defendant against whom publi- 
cation is ordered, or his representatives, may, in like manner, upon 
good cause shown, be allowed to defend after judgment, or at any 
time within one year after notice thereof, and within seven years 
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(Lfter Its randition, on such t^rma ob may bu just; and if the de- 
fence 1)0 aucceaaful, and the judgm^t or any part thereof have 
been collpcted, or otherwiee enforoed, such restitntion may tbepft- 
upon be corapBlled as the court directs ; but the title to property 
Bold mider sucb judgment to a pnrchaeer in good faitfa ehall not be 
thereby affected, And iu all caees where publication is madu, tho 
complsint mnat be first filed, and the Hununons, aa publifihed, must 
atate the Hme and place of such filing. 

Id actJoiiB for the foreclosure of uiortgogcs on real estate, al- 
ready instituted, or bereafler to be inBCitut«d, if any party or par- 
ties having any interest in or lien npon such mortgaged premlaw 
are unknow n to the plaintiff, and the residence of such partj' <tP 
parties cannot, with reaeonable diligence, be ascertained by bim, 
and each tact shall be made to appear, by affidayit, to the court, 
\ to a justice thereof, or to the county judge of the county whers ' 
Atrial in to be had, such conrt, justice, or county jadgo may 
an order that the summons be served on auob unknown parly 
parties by publishiug the same for six weeks, once in ea«h we 
successively, in the Stute paper, and in a newspaper printed in t 
comity where the premises are situated, which publtcatioD shall ' 
equivalent to a personal service on such unknown party orpartid 

§ia». [116.] (Am'd t84[l, 1851.) Joint imd iKitral debtor*. 
Where the action is against two or (nore dcfcndantB, and 
summons is served on one or more, but not on all of them, ' 
pl^ntiff may proceed as follows: 

I. If the action be against defendants jointly indebted iq 
. contract, ho may proceed against the defendant served, nnlois 
!!1 com-t otherwise direct; and if he recover judgment, it may be 
"* tered against nil the dofendiinte thus jointly indebted, so far v 
"^ as that it may be enforced against the joint property of all, I 
Uie separate property of the defciidants served, and if thi^ 
Bobjeot to arrest, against the persons of the defeudants aer^i 

S. If the e^ion be nguinst dcfendanlj* severally liable, he B 
proceed ngainat the defendants aei-ved, In Ihi: same mannap » 
they were tho only defendants. 

. If all tlic defendants have been served, judgment itmj 
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taken against any or either of them severaUy, when the plaintiff 
would be entitled to judgment against such defendant or defendants, 
if the action had been against them, or any of them alone. 

§137. [116.] When service complete. 

In the cases mentioned in section 135, the service of the sum- 
mons shall be deemed complete at the expiration of tlie time pre- 
scribed by the order for publication. 

§ 138. [117.] (Am*d 1861.) Proof of service. 
Proof of the service of the summons, and of tlie complaint or 
notice, if any, accompanying the same, must be as follows : 

1. If served by the sheriff, his certificate thereof ; or, J" |" 

2. If by any other person, his afiidavit thereof; or, 

3. In case of publication, the affidavit of the printer, or his >^4 
foreman, or principal clerk, showing tlie same, and an afiidavit of ^ 
a deposit of a copy of the summons in the post-oflice, as required 
by law, if the same shall have been deposited ; or, 

4. The written admission of the defendant. ^ 
In case of service otherwise than by publication, the certifi- ^ 

cate, afiidavit or admission must state the time and place of the 
service. 

§ 139. (Am*d 1861.) JurisdicHmi. Appearance. 

From the time of the service of the summons in a civil action, 
or the allowance of a provisional remedy, the court is deemed to 
have acquired jurisdiction, and to have control of all the subse- 
quent proceedings. A voluntary appearance of a defendant is 
equivalent to personal service of the summons upon him. 
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TITLE VI. 
Of the Pleadings in Civil Actions. 



Chapter L The complaint. 

II. The demurrer. 

III. The answer. 

IV. The reply. 

v. General rules of pleading. 

VI. Mistakes and amendments. 



Chapter I. 

The Complaint, 

Section 140. Forms of pleading. 

141. Oomplaint. 

142. Complaint, what to contain. 

§ 140. [118.] (Am'd 1849, 1852.) Forms of Pleading. 

All the forms of pleading heretofore existing are abolished ; ' 
and, hereafter, the forms of pleading in civil actions in conrts of 
record, and the rules by which the sufficiency of the pleadings is 
to be determined, are those prescribed by this act. 



r » ■ 






I 



\n .' § 141. [119.] Complaint. ! 

lyr i'^ The first pleading on the part of the plaintiff is the com- 
V. plaint. 

§ 142. [120.] (Am'd 1851.) Complaint, what to contain. 
The complaint shall contain : 
>, 1. The title of the cause, specifying the name of the court in 
which the action is brought, the name of the county in which the 
^ plaintiff desires the trial to be had, and the names of the parties to 

,'•• the action, plaintiff and defendant. 
\^Y 2. A plain and concise statement of the facts constituting a 

k ^ cause of action, without unnecessary repetition. 

Q> 3. A demand of the relief to which the plaintiff supposes him- 

^ C self entitled. If the recovery of money be demanded, the amount 
V r thereof shall be stated. 
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Chaftke II. 

7^ Demurrer, 

SscTnoH 143. Defendant to demar or answer. 

144. When the defendant may demur. 

145l Demurrer, what to specify. 

146. How to proceed if complaint be amended. 

147. Objection not appearing on complaints 

148. Objection, when waired. 

§ 143. [121.] Defendant to demur or answer. 

The only pleading on the part of the defendant is either a de- 
murrer or an answer. It must be served within twenty days after 
the service of the copy of the complaint. 

§ 144. [122.] When defendant may demur. 
The defendant may demur to the complaint when it shall ap- 
pear upon the face thereof, either — 

1. That the court has no jurisdiction of the person of the de- 
fendant, or the subject of the action ; or, 

2. That the plaintiff has not legal capacity to sue ; or, 

3. That there is another action pending between the same par- 
ties, for the same cause ; or, 

4. That there is a defect of parties, plaintiff or defendant; or, 
6. That several causes of action have been improperly united ; 

or, «^ V V>1 
^ 6. That the complaint does not state facts sufficient to consti- 
^ tute a cause of action. 

§ 146. [128.] (Aln*d >849.) Demurrer must spedfy grounds of 
objection. 

The demurrer shall distinctly specify the grounds of objection 
to the complaint. Unless it do so, it may be disregarded. It may 
be taken to the whole complaint; or to any of the alleged causes of 
action stated -therein. 

146. [125.] (Am'd 1849.) How to proceed if complaint be 
amended: 

• If the complaint be amended, a copy thereof must be served on 
the defendant, who must answer it within twenty days, or the 
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plaintiff, upon iiling witli the dork on [dnc] proof iif the a 
and uf tlio defeniliuit's omisBion, may proceed to ublaiii juc 
us provided by sootion li4B : but where pn Bpplication to the « 
for jud^ientia neeeaeary, e^fat days' aoUce IhutiHir niaei be givl 
to the derondBDl. 

§ m, [12U.] Otfjeetion mU appaara^ on. iwii/i&iiW. 

W)ien nny of Uie iiiutterH enuiDeratad in seetion 144 do not 
pear upon the (aae uf tlie complniot, tho objection may bti it 
by fliwwei'. 

g US. [128.] (Aui'd 1849.) Obja-Han. when lUaiial ■maived. 

If no Hiioh ohjection be taken either by demurrer or tuiBwer, Uie 
defendunt shitU be deemed tu liave wrtired the siune, e^taeptjng 
only the ubjeetiou to the juriulielJOD of Uie court, and the objvc> 
tion that (lie eotnplaijit does uut state facts au&ivient lo uouslitute 



g 148. [128,] (Aui'd 1841), ISSI, 18B2.) Anivia; ikImI to 
TIlb answer of the defendant muat contniu — 

4 1. A geoeral or spuuifia deuial of mch mateTial allagallon 

he compldnt Eontravertod by the defendnnt, or of any kuowletl 
>r information thereof euEGcieat to form a belief; 
£. A statement of any new matter couBtitating a 
^counter elaim, in ordinary and concise language, wlthoal r 

% ISO. [las.] (Am'd 1849, 1602.) Cmmtir-eta'm. Satsr^ 4 

The coanter-clalm mentioned in the last section 
oxisling in favor of a dofandaut, and against a pliuuti^ helm 



§§ lSl-153.] com ( 



Z vbofa a sererBl jud^ent might be Imd in tbc action, and arising 
'V out ot ooe al tbe followiog uauaee of action : 
>^ I. A causa of action arising out of the contract or transaction / jj 
^set foTifa in the complaint astha fonndatian of tbe plaintiff's claim, 

^_ or conueoted with the enbject of tlie action ; 

^, a. In an action orising on contract, any other cBiise of action 
~ existing at the commencement of the 

j~ The defendant may Bet forth by answer as many defences and i^j "7 
. oomifer-clainia as he may have, whether they be ancti aa have been < 
■• heretofore ^enomioBted legal or eqnitable, or both. Tliey mtist 
■^ each be aeparstely stated, and rt'fer to the causes of action which 
4 they are inleniled to answer, in such manner that they may be in- 
telligibly diatinguished. 



§ 161. Deinurrtr and atumKr. 
The defendwit may demur to oni 
octjoa staled in the complaint, and a 



4 

J g 152. (Am'd isai,) SAam ami imUvanl. de/man. t 

*>> Sham and irrelevant answers and defences may be stricken out 

»»^(m motion, and upon such terms as tlie court may in their diatre- 
J tion impose. 

ClLAPTUtt IV. 



15C, Dmnurrer lo reply. 
S3. [131.] (Am'd 1849, ISO!. 1863. K 
toatawer. 



,1857,180(1.) Rfjilt/. 



When 



L the answer oontaEns new matter oonstitnting a counCer- 
olalm, the plaintiff may, within twenty days, reply to such new 
matter, denying generally or epeoiiiually each allegation contrcu 
Tertfld by him, or any knowledge or information thereof sufficient 
to fi>nn a belief; aad he may allege, in ordinary and concise lan- 
gnage, wiLbout repetition, any new matter not incoii^stent with 
ttie complunt, oonstittiting s defence to each, iiefi m«.Vu» ^&. "&!<: 



i 
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wer; and the ploinHff may in all «Mee demur to an answer 
V ^^cootsining new matter, wherD, upon itB face, it doee not constibibi 
n'tToanter-claini or defence ; and the plninHfT may demur to one or 
liiore nf snch dofencea or i.'uunter-i:1aiiue, and reply to the residue 
uf the counter-clainia. 

And in other caseH, when on nnawer oontains new nmtter con- 
Btitnting a defence by way of avoidaece, the court may, in its Hb^ 
cretion, on the defendant's motion, require a reply to such new 
matter ; and In that case, the reply Rhall he suhjeut to the same 
rules as a reply til a unnnter-clum. , 

g IBl. (Am'd IBUB.) Motion for judgmfHt on anmew. 

If the anewer contwn a etatcment of new matter conatituting a 
C'juntur-claim, and Hie plaintiff fail hi reply nr demur therelo 
within the time preacribud by law, the defendant may more, on a 
notice of not lees than ten days, for euch judgment aa he is entitled 
to upiin auuh statement, and if the caee require it, a writ of inquiry 
of damages may he ieaued. 

§ 155. Dnimrrer lo replii. 

If a reply of the plaintifT to any defence set up by Iht answer 
of the defendant be insoflicient, the defendant may demur theruto, 
and shall state the groimda thereof. 

ClIAlTEtt V. 
Gmcral ifiite o/J'leadinff. 









ltd. [IS3,] (Am'd 18i9, 1861.) Piiadmffi to be iiubscr&i«d s 
Bvery pleading in a court of record must be Eubscribed bf tlW'<J 
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ii puty or luBcttormeT: and viien any pleading is verified, every 
I sabeeqnent pleading, except a demurrer, mn^ be verified alsix 



§ 157. [ISS.] (Amd 1S49. 1S51.) FitmJim^ kow lyrijM. 

The verification must be to the e£fect that the same is true to 
the knowledge of the person making it« except as to those matters 
stated <Mi information and belied and. as to those matters, he believes 
it to be true, and most be by the afiidavit of the p*rty, or if there 
be several parties united in interest, and pleading together, by 
one at least of sach parties acquainted with the fiM^ts, if such party 
be within the county where the attorney resides, and capable of 
TiiiilriTig the affidavit. The affidavit may also be made by the agent 
or attorney, if the action or defen^:e be founded upon a written 
instrument for the payment of money only, and such instrument 
be in the possessicm of the agent or attorney, or if all the material 
allegations of the pleading be within the personal knowledge of 
the agent or attorney. When the pleading is verified by any other 
person than the party, he shall set forth iu the affidavit his knowl- 
edge, or the grounds of his belief on the subject, and the reasi^ns 
why it is not made by the party. AVhen a corporation is a jvarty, 
the verification mav be made bv any officer thereof; and when the 
State, or any officer thereof in its behalf, is a party, the verifica- 
tion may be made by any person acquainted with the fact«. The 
veiification mav be omitted when an admission of the truth of the 
all^ation might subject the party to prosecution for felony. And 
no pleading can be used in a criminal pn^secution agaiui^t the 
party, as proof of a fact admitted or alleged in such pleading. 

§ 158. [136.] (Am'd 1849, 1851.) Ifetm of account i^irAVWeiw. 

It shall not be necessary for n party to set forth in a pliMfiding 
the items of an acc-ouut therein alleged ; but he shall deliver to 
the adverse partj', within ten days after a demand thertH>f in 
writing, a copy of the account, which, if the pleading is verified, 
must be verified by his own oath, or tliat of his agiMit or attorney, 
if within the personal knowledge of such agent or attorney, to the 
effect that he believes it to be true, or be precluded from giving 
evidence thereof. The court, or a judge thereof, or a county judge 
may ordfcr a " further account," when the one delivered is d«**- 
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tive : and the court may in &11 caaita order a bill of pnticularB of 
Iho elaim of either ysHy to be furniahed. 



g 159, [186.] Pftadings, ho«i cowtlratd. 

In the oonstraotion of a plonding for tiio purpose of delorcaiaiiig 
ita effect, itB allegatioiiB ahall be libemlly coaatrned, with a view of 
BubsUntiol juBtioe hotwceu the parties. 






\ 



g leo. [187.] (Am'd IB49.) Irret™ 



, ^ 



!■ reihindoHi. Indefiniit 



If irrelevant or redundant mnlter be insorted in u plundiog, it 
miiy be atrickcn out, on nioUon uf any person aggrieved thereby. 
And whan the allegfttions of a pleading are so Indefinite or niicer- 
liuu that the precise nature of the i^li&rgc or defenue IB not i 
{>Brent,tIio court may reqalre the pleading to be made dofinitea 
terlajn hy auiondnicnt. 

g 161. [188.] JudgmttU; how lo be pleaihit. 

In pleading ii judgtaenl, or othur dvturuiiiintiun of ii court 
officer uf Bpcainl jurlsdioUon, it sliall not he neceesary to Btat« I 
liMls conferring jui-isdiotlon, but such judgment or detenninati 
way be stated to have been | July given or lunde. If such all^ 
tlon be controverted, the lutrty pleading shall be bound to eHtabl) 
on tha trial, the facta conferring jurisdicUon. 

g 181 [1S9.] (Am'd 1S61.) CwuiHitnu pro<r<lrnt. Sua to 
jJeaiM. ItutmmtM /or paifmeHt of tntmay onlff. 

In pleading the performance of conditions precedent in ■ s 
traul, tt shall not be necessary to state tlie facta showing Buah j 
furmuice: bat it may be stated generally that the party jaly ( 
formed nil the conditionB ou Mb part ; and if anch aU^sliOB 
contruverled, the party pleading shall bo bound to ostablioh, on 
triAl, tlie facte ehowing such perform an cc. In an action or deHei 
hmnded upon an InHtramunt tor the payment of money 
shall bo snSicient for n party to give u eopy of the 
to state that there is due to him thereon from the adverse 
qiecitied som, which he claima. " 
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§ 163. [140.] Private ttatttirg. how lo it pleaAd. 

Id pleadiM; a private etKLate, or a rig-ht derived tlierplrom. it 
ehall be safficient to refer to such statute, by its title and the day 
of its pa^aage, and the court aboil therenpon take jadicial notice 
thereof. 

§ IM. [HI.] lihd and tlaader, AiOW itoitd in complaiitl. 

In an aetiaii for libel or Blander, it ahall uot be aoec«Hary to 
state, in the complnint. any extrinsic facts, iar the porpoae of show- 
ing the applicntioD to the plBinliff of the defamatory maHer out of 
which the caoee af uction arose ; but it shall be siiDiciant to state 
. generally that the same wna pnblishcd or spoken uoneerning the 
{il^ntiff : and if such all^ation be uoatroverted, the pluntiff eball 
bo bound to eelAMiah, oD trial, Uint it was so pabliahed or spi&en. 

g 166. [U3.] (Am'd 1M49.) Antwrr in irueA fatei. 

In the aettusa mentioned in the last seclioa, tlie dufeudsnt may, 

I in his anavrer, allege both the Irath of the mutter charged ae dc- 

r''fiuD>tory and any niitignting urcumslaness, tu reduee the aujount 

-^f damages; and whether he prove the joBtiGcatiou or not, lie may 

r ^ve, in erideoce, the iniljgnting circutnatancos. 

§ 1 OH. /h aelioiu lo reeovcr j^tymrly dialraiued fof damage, an- 
■mr nttd not Ki forth title. 

In an action to recover the pasHesaion of property distruaed 

doing danisge, an answer, that the defendant, or person by whose 

command he acted, waa lawiiilJy possesecil of the real pro|)erty 

upon which the distress wbs made, and that the property distrained 

I was at the time doiug damage tlmreon, ebuU hii good, witliout set' 

f ling forth the title to such real ^oiierty. 

g 167. [143.] (Am'd 1B49, 1852, 1883.) What (Mujira of aetim 
■nwjr in jovHxd in Ou: name eontpiatni. 

The pluntiff may unite in the same cotiiplnint Bevcral onoses 
m«t netlon, whether they be such as have been heretofore denom- 
■inated legal or equitable, or both, where they all arise out of, 

1. The same transaction, or transacUona connected with the 
iect of action; 
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8. CoDtroct, express or implied; or 

3, Injuriafl, with or wltboat force, to person and property, or 

4. lojurieH to chBrBcter; or 

e. ClaimB to recover real propertj, with or without dBiiiag;« 
(or tlie withholding thereof, and the rents and prutita of the aai 

6. Clums to reoovor peraounl property, with or without d 
ages for the withholdiog thereof; or 

7. ClaimB against a trustee, by virtue of ft contnuit, or by o] 
ation of law. 

Bnt tho canees of action, so united, must all belong to one a 
these classes. Bad, except in actions for the foreclosure of mortgig«{ 
must afieot til Ike parties to the action, and not pequire ffifRs 
ent places of trial, and must be separately stated. In acUona 1^ 
(breclose morti^Bges the court shall have power to adjndgs m 
direct the payment, by the mortgagor, of any residue of the mo 
gage debt that may remain unsatlsGed after a aale of the mortgig 
premises, in cases in which the mortgagor shall be personally lia- 
ble for the debt secured by such uJortgage ; and if the luortp^ 
debt be secured by tJie coTcnant or obligation of any person 01 
than the mortgagor, the plaintiff may make anch person a pai^ 
to the action, and the court may adjudge paj'ment of the reside 
□r such debt romuniug unsatiaSed after a sale of tlie uiorlgigri 
premises against sueh other }>erson, and may enforce such jud* 
ment as in other cases. 

% 168. [1*4.] (Am'd 1B49, 1SB2.) •AlUyation notdmUd, » 
be deemed tnas. 

Every material allegation of the complaint, 
by the answer, as prescribed in secljou 149, and every matw 
allegaUon of new matter in the answer, constituting a count 
elum, not controverted by the reply, as preacribed in aection II 
ihall, for purposes of the action, be taken as true. But tht al 
gation of new matter in the answer, not relating to 
%t of new matter in a reply, is to be deemed controverted bj 
~ 'erac party as upon a direct denial or avoidance. 
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Chaftek VI. 

SEcnom 1^. Material rariaiices, how prorided for. 

170. Immaterial variances, bow prorided for. 

171. What not to be deemed a variance. 

17S. Amendments of course and after demurrer. 

ITS. Amendments bj the court. 

174. Court may give relief in case of mbtake. 

175. Smng a party bj a fictitious name. 

17<l No error or effect to be regarded unless it affect substantial rights. 
177. Supplemental complaint, answer, and reply. 

§ 169. [145.] (Am'd 1849.) Eiastmg suift—JIaterwl i«aWaH<y, 
No variance between the all^ation in a pleading and the prtH>f 
shall be deemed material, unless it have actually misled the ad- 
verse party, to his prejudice, in maintaining his action or defense, 
upon the merits. Whenever it shall be alleged that a party has 
been so misled, that &ct shall be proved to the satisfaction of the 
court, and in what respect he has been misled ; and thereupon the 
court may order the pleading to be amended, upon such terms as 
shall be just. 

§ 170. [146.] Existing suits — ImmcUerial variancf. 

Where the variance is not material, as provided in the last sec- 
tion, the court may direct the fact to be found according to the 
evidence^ or may order an immediate amendment without costs. 

§ 171. [147.] MdsHnff suits— Failure of Proof. 

Where, however, the allegation of the cause of action or defense 
to which the proof is directed is unproved, not in some particular 
or particulars only, but in its entire scope and meaning, it shall 
not be deemed a case of variance, within the last two soctions, but 
a failure of proof. 

§ 172. [148.] (Am'd 1849; 1861, 1859.) MdsHnff suifs-^Atnemi- 
ments of course and after allowance of demurrer. 

Any pleading may be once amended by the party, of jRotirse, 
without costs, and without prejudice to the proceedings already 
had, at any time within twenty days after it is served, or at anv 
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time before the period for nnewering it eipires ; of it can be w 
amended at any time within tweuty daya aflar tho earripe of the 
■iiBwer or domorrer to auuh pleading, unless it be made Ui appoar 
to the court flat it was done for the pvirpOBOB of delay, and the 
pluntiff or defendant wUl thareby lose the hen(!£t of a circuit or 
term for which the cause is or may be noticed : and if it appear to 
the com't that sach amenditient was made for such purpnse, the 
asmo may he stricken out, and anch tarmH imposed as to the court 
may scam just. In such case a copy of the amended pleading 
mnat be aerved ou the adverse party. AfUr the decision of a de- 
murrer, either at a general or specin] term, the coart may, in its 
diacreliun, if it appear that the dcmnrrer wau interposed in good 
faith, allow the party to plead over upOn Hoch terms as may he 
joat. If the demnrrer be allowed for t^e cause menlioned in the 
lifUi anbdiviaiim of aectiou 144, the court may, in its diacretiun, 
and upon auch tunna aa may be just, order the action to be diviiled 
\qU> as many actions as may he nocuseary to tho proper determln- 
aUou of the cansbs of action therein mentioned. 

§ 113. [UU,] (Am'd I84B, 1S51, 18B2.) EmaSng itiils-^AniPKl 
maiib}/ order. 

The court may, bafore or after judgment, in furtherance of jus- 
tice, and ou auch terms as may be proper, auieud any pleading, 
process or proceeding, by adding or striking out t.be name of 
any party ; or by correcting a mistake in the name of a party, ur 
a mistake iu any otJier respect ; or by inserting other allegatiuus 
material to the case; ur, when the amendment docs not change 
BUbatoutially the claim or defense, by conforming the pleading or 
proceeding to tho facts proved. 

§174. [148.] (Am'd J8BI.) SaiHng tnila— Relief ti 
mistake. 

The court may likewise, in its discretion, and upon such tMW 
as may be just, allow an answer or reply to bu mada, or o^lW 
to be dona, after the time limited by this act, or, by » 
unlai'ge such time; and may also, in its diacretinn, and upw a 
terms as may be joBt, at any time within one year after n 
thereof, relieve a party from a judgment, order or othei p 
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ing, taken against him through his mistake, inadvertence, surprise, 
or excusable neglect, and may supply an omission in any pro- 
ceeding ; and whenever any proceeding taken by a party fails to 
conform in any respect to the provisions of this code, the court 
may, in like manner, and upon like terms, permit an amendment 
of such proceeding, so as to make it conformable thereto. 

§ 175. [160.] Existing suits — Fktilious name. 

When the plaintiff shall be ignorant of the name of a defendant, 
such defendant may be designated in any pleading or proceeding, 
by any name ; and when his true name shall be discovered, the 
pleading or proceeding may be amended accordingly. 

§ 176. [151.] Existing suits — Errors or defects to he disre- 
garded, . 

The court shall, in every stage of action, disregard any error 
or defect in the pleadings or proceedings, which shall not affect 
the substantial rights of the adverse party; and no judgment 
shall be reversed or affected by reason of such error or defect. 

§ 177. [152.] (Am'd 1849.) Sv^pplemental pleading. 
The plaintiff and defendant, respectively, may be allowed, on 
motion, to make a supplemental complaint, answer, or reply, alleg- 
ing facts material to the case, occurring after the former com- 
plaint, answer, or reply, or of which the party was ignorant when 
his former pleading was made. 
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TITLE VII. 
Of the Provmonal Remedies in Civil Actions, 

Ghaptkr I. Arrest and bail. 

II. Claim and delivery of personal property. 
m. Injunction. 
IV. Attachment. 

V. Provisional remedies. 

Chapter I. 

Arrest and Bail, 

Skotion 178. No person to be arrested in a civil action, except as prescribed. 

179. Arrest In civil actions, in what cases. 

180. Order for arrest, by whom to be made. 

181. Affidavit to obtain order for arrest. To what actions this chaptei 

applies. 

182. Security by plaintiff before obtaining order for arrest. 
188. Order for arrest, when it may be made, and its form. 

184. Original affidavit and order to be delivered to sheriff, and copy tc 

be delivered to defendant. 

185. Arrest, how made. 

186. Defendant to be discharged on giving bail or making a deposit. 

187. Bail, how given. 

188. Surrender of defendant. 

189. The like. 

190. Bail, how proceeded against. 

191. Bail, how exonerated. 

192. Delivery of undertaking of bail to plaintiff, and its acceptance oi 

reijection by him. 

193. Notice of justification. New bail. 

194. Qualification of bail. 

195. Justification of bail. 

196. Allowance of bail. 

197. Deposit in lieu of bail. 

198. Payment of deposit Into court. 

199. Substituting bail for deposit. 

200. Deposit, how disposed of after judgment in the action. 

201. Sheriff, when liable as bail. 

202. Proceedings on judgment against sheriff. 
208. Bail liable to sheriff! 

204. Vacating order of arrest or reducing bail. 

205. Affidavits on motion to vacate order of arrest or reduce bail. 

§ 178. [163.] No person to be arrested, except as prescribed. 
No person shall be arrested in a civil action, except as prescribec 
by this act ; but this provision shall not affect the act to abolisl 
imprisonment for debt, and to punish fraudulent debtors, pa8ee< 
April 26, 1881, or any act amending the same, nor shall it appl; 
to proceedings for contempt. 
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g 179, [104.] (Am'd 184B, 1S61, 1863.) In Khat ivuel. 
The defendant mnj be arretted, as hereinafter preecribed, 
' the following casea : 

^iJtV^ action for the retuvery of damages, on a cause of 

tian St oriaing out of cootraot, where the defeudant is not a n 

dent of the State, or is about to remove therefrom, or where ( 

action is for an iujury to person or ohamcter, or for iajuriiig, ar 

-. wrongfnllj taking, detaining or converting property.'" 

, Y a. In an action for a fine or penalty, or on a promise to marry, 

\ or for money received, or for property ombeMled or fraudulentlyg^ - 

j^miBftppIied, by a pnbliu officer, tjr by an attorney, solicitor or? ] 

■^ connselor, or bj au offiuer or agent of a corporation or haolting 1 | 

' |l aaaociatloD, In the uourse of bis employment as such, OT by any 

* factor, agent, broker or other person in a Gdaciary capacity, or 

5 for any miacondnct or neglect in office, or in a profcBsional em- 

^ploym^nt. 

' ^ !<. lu an action to recover the posaessiou of perBooal property ^ ' 
^ unjustly detained, where the property or any part thereof haa_r T. 
been concealed, removed or disposed of, so that it cannot be found >* 
or taken fay the sheriff, and with the intent that it should not be S 
I BO fomid or taken, or with the intent to deprive the plaintiff of the 
I benefit thereof. 

I 4. When the defendant has been guilty of a fraud in contract- 

' lug the debt, or Incurring the obligation for which the action is 
brought, or in concealing or disposing of the property for the 
taking, detention or converdon of which the action ia brought, or 
when the action is brought to recover damages for fraud or deceit. 
When the defendant has removed or disposed of Ms prop- 
ir is abont to do so, with intent to defraud his creditors, 
it no female shall be arreatad in any action, except for a will- 
All injury to person, character or property. 

% 180. [1B5,] Order for arreil, ftj inAom made. 
An order tor the arrest of the defendant muat be obtaineii 
n a judge of the court in which the action is brought, or from 
oouaty judge. 
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§ ISl. [1B6.] (Ani'd 1849.) A^davU to oUain OMler. To m 
actiont IhU chapter ajiplia. 

The order ms; be Diado wliere it shall appear tu tbo judge, 
thu affidavit of the plaintiff or of any other person, that a snffidi 
csuBe uf action cxiats, and that tliu case m ono of thoee mentiiai 

The proTisionB of thie chapter ehall appt; to all actions inclo^ 
within the provisions of section ITD, wtiiuh shall have hoen cus- 
menced ainuu the thirtieth da; of June, 184B, and Id whioh juc 
ment shall not have been obtaiucd. 

S 182. [IK7.1 ^:.ru.ribj hg plahtlif before order (if arrtit. 

Before making the order, the jndge shall require a written 
dertabing on the part of the plaintiff, with or without eardtb^ 
the effeot that If the defendant recover judgment, the pMtiUff ' 
paj all costs that iimy be awarded to the defendant, and •iB'd 
agca which he may suetain by renHon of the iirrcat, uot tikcW^ 
the Bum specified in the uodertaklDg, which shnll be at leut 
hnndred dollars. If the undertakiiid; ho execntod by the pl^ 
without Btirotiea, he shall annex thereto an affidavit Uiat Ii6 i 
resident and hoDHehulder or freeholder within the State, and m 
double the sum Bpticiiied in tlic undertaMng, over all hia deTita 
liabilities. 

gl83. [IBS.] (Am'd 184y„ ISee.) Order, when, maie, Mf 
form. 

The order may bo made to accompany the Bommons, or at 
tluie alterwarda before judgment. It shall require thu sbedl 
the county where the defendant may he found, forthwith to arm 
Uiiu and hold him to bail in a specified sum, and Fetum the ^ 
order, at a place and time therein mentioned, to the plaintiff, or 
attorney by whom it shall be subacribed or indorsed. 

But said order of arrest shall be of no avail, and shaU he vB- 
cated or aet aeide on motion, onlesB the same is served upon ths 
defendant, as provided by law, before the docketing of any judg- 
ment In the action; and the defendant shall bare tweuty days, 
after the service of the order of arrest. In which to answer tli« 
complidnt in the action, and to movo to vacate the order of arrest, 
or to reduce the amomit of bail. 
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§ 184. [169.] Affidavit and order to be delivered to sheriff, and 
H>py to defendant. 

The ajffidavit and order of arrest shall be delivered to the sher- 
Sy who, upon arresting the defendant, shall deliver to him a copy 
thereof. 

§ 186. [160.] Arrest, how made. 

The sheriflf shall execute the order by arresting the defendant, 
ind keeping him in custody until discharged by law ; and may call 
:he power of the country to his aid in the execution of the arrest, 
18 in case of process. 

§ 186. [161.] Defendant to he discharged on haU or deposit. 

The defendant, at any time before execution, shall be discharged 
&*om the arrest, either upon giving bail, or upon depositing the 
unount mentioned in the order of arrest, as provided in this chap- 
ter. 

§ 187. [162.] Baily how given. 

The defendant may give bail, by causing a written undertaking 
to be executed by two or more sufficient bail, stating their places 
of residence and occupations, to the effect that the defendant shall 
at all times render himself amenable to the process of the court, 
during the pendency of the action, and to such as may be issued 
to enforce the judgment therein, or if he be arrested for the cause 
mentioned in the third subdivision of section 179, and undertaking 
to the same effect as that provided by section 211. 

§ 188. [163.] (Am*d 1849, 1851.) Surrender of defendant. 

At any time before a failure to comply with the undertaking, 
the bail may surrender the defendant in their exoneration, or he 
may surrender himself to the sheriff of the county where he was 
arrested, in the following manner : 

1. A certified copy of the undertaking of the bail shall be de- 
livered to the sheriff, who shall detain the defendant in his custody 
thereon, as upon an order of arrest, and shall, by a certificate in 
writing, acknowledge the surrender ; 

2. Upon the production of a copy of the undertaking and sher- 
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iCTs certificate, > judge of the court, or county Judge, toay, B 
notice to the plaintiff of oigbt daya, witli a copy of the cer1ificat«i 
order that the bail be exonerated ; and on filing the order and It 
papers used on said application, they shall be exonerated f 
ingly. But thia eecHon shall not apply to an arroet for 
msntdoned in subdivision S of section 179, so as lu dinoharge ti 
bail from an nndertaking given lo tlie effect provided by bi 
don 211. 

§ iB9. [1U4.] Siirrmder of defetidatil. 

For the pnrpose of surrendering the defendant, the b^l, at U|y 
^Ime or place, before they are finally charged, may themgelvoa 
arrest him, or by a written authority, indorHed on a certified copy |. 
of the undertaking, may empower any person rif suitable age ood 
discretion to do so. 



g ISO. (iBK.] BaU, /iini> proceeded Offmml. 
In ouae of failure to comply with the nndertaking, the bail i 
be proceeded against, by action ouly. 

§ ml. [188-] {Aio'ii 1849.) SaU. how eeonerated. 

The bail uiay be exonerated, cither by tlie death of the deE 
ant, or his inipriaonment in a State prison, or by his l^al disohi 
from the obligation to render himself amenable to the process 
by bis sarrender to the aherifF of the connty wliere be WN 
ed, in execution thereof, within twenty days after the con 
ment of t^e action against tlie bail, or within bu<'!i further 
raay be grunted by the court. 



§ 1B2. [161.] (Ani'd 1849.) Delieery of widtrtakaig to 
tmd U» aeetptanee or rejection by him. 

Within the time limited for that purpose, the sheriff ahidl 
liver the order of arrest to the plaintiff, or attorney by wboBl 1 
Hobscribed, with bis return indorsed, and a certified capj ft 
nndertaking of the baU. The plaintiff, within ten days theraal 
may serve upon the sheriff a notice that he does not accept 
bail, or he shall be deemed to have accepted it, and the du 
shall be exonerated from liability. 
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i. [168.] (Am'd 1849. ISnl.) Naliet of jwOificaHon. ff™ 

On. tlie roceipt of such notice, the sheriff or defendant may, 
lio ten days thereafter, g:iTe tn tlie pliuntilT, or Bttorae; by 
m the order of arrest ia aubBoribed, notice of the juatifioatiou 
be name or other boil (specifying the places of residence and 
ipation of the latter) before a jndge of the court, or coonty 
;e, at a specified time and place ; the time to bo not lesi than 
nor more than ten days thereafter. In case other biul be 
in, there shall be a new nndertaking, in the form prescribed in 
ion 1S7. 

5 184. [169.] (Ain'd 1849.) Qualijicationii of bail. 

The qualifications of bail must be as followa: 

Each of tliem mnst be a resident, and houaeholder or &ee- 
Idar, within the State. 

8. They mnst each be worth the amount Hpecified in the order 

arrest, esctusive of property exempt from execution ; but the 
I, or a justice of the peace, on justification, may allow more 
two bail tA justify acveraily in amounts less than that ax- 
ed in the order, If the whole justification be equivalent to 
»f two sufficient bail. 



g 196. [170.] (Am'd 1849.) Jvi^fiaHion o/baU. 
Fw the porpose of justification, each of the bail ahull attend 
■e the judge, or a justice of the peace, at the time and place 
BntiDned in the notice, and may be examined on oath, on the part 
I the plluntil^ touching his sufficiency, in such manner as thti 
>r justice of the peace, in hia discretion may think proper. 
aminatJon aball be reduced to writing, and aubscribed by 
IB bul, if reqidred by the plaintiff. 

3 196. [171.] (Am'd 18«.) AUovtana of bail. 
H the judge, or justice of the peace, find the bail aufficient, be 
ill annex the examination to the undertakuig. indorse his allovr- 
le thereon, and cause them to be filed with the elerk ; and the 
•Iff dull thereupon be exonerated from liability. 
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§ 191 [na.] DtpaiU mUt l/ui shmf. 

The defendnnt luftj, at the time of Lis nrreat, instead of givii^ 
but, (lepoBit with the sheriff the Hniotint mectioned in tlie order. 
The Bhifriff shall tliereupon give tlie defeodaot a certificate of Uie 
depoaiC, and the defendaot sbaU be discharged out of custody. 

g IBS, [lis.] (Am'd 1349.) Payment of deport into touH. 

The Bberiff shall, within four days after the depoait, pnyllic 
Bane into court, and shall taho from the officer receiving the Bsme 
two ceHJfieateB of Buch payment, the one of which he shall deliver 
to the plaintiff, and the other to the defendant. For any default in 
mailing ggcb payment, the same proceedings may be had on the 
official bond of the sheriff to collect the Hiim deposited as in other 
casus uf delinquency. 

g lee. [174.] (Am'd 1840.) SubstWuHng bail for dijMtU. 

If money be deposited, as provided in Uie last two seeUOB 
b^ may bo given and justified upon notiee, as prescribed in at 
IJOD 193, any time before jadgment ; and thereupon the judge fa 
(ore whom the justification is had ahall direet, in the ordet J 
allowauce, that the money deposited be refunded by t^e sheriiEa 
the defendaat. and it shall be refunded accordingly. 

g 200. [176.] (Am'd 1849.) D^xmt, how di^paied of. 

Where money aliall have been so depoaited, if it remi 
posit at the time of an order or judgment for the payment of money 
to the plaintiff, the clerk Bhall, under the direotdan of the o 
apply the same in eatisfaction thereof, and alter satiefying the judg- 
ment, Bhall refund the BUrplua, if any, to the defendant. If the 
jadgment be in fhvor of the defendant, the clerk shall refund tn 
him the whole sum deposited and remaining unapplied. 

g 201. [176.] (Am'd 1&49.) Sherif, mhm U.ible as bail. 

If, after being arrested, the defendant escape or bo rescuod, or 
hail be not ^ven or jnstiiied, or a deposit be not made instfad 
thereof, the sheriff shall himself he liable as bail. But ho may 
discharge himself from such liability, by the giving and justliioa- 
lion of bail, as provided In sections 193, 194, 196, and 1UG, at nnj 
time before process against the person of the defendant, t« onforM 
an order or judgment in the action. 



SOa-206.] OODK OF PEOOEDDBE. 87 



§S03. [177.] Prom^tyxmJTidgmeiUagmittttheriff. 
If B jadgment be recorered against the slieriiT, upon Mb liability 
lisil, and an eiecnlion thereon be returned nnsatigfied. in wbole 
in part, the eam^ prooeedingH nut; bo had on the official bund 
the sheriff, to collect the deSeieni^y, aa in other cases of delin- 



g 203, [178.] (Aiu'd 1849.) BaU liable to siifrif. 
The bail taken upon the arrest bIiaII, onleee tbey jastifj, or 
ler bail be given or justified, be liable to the sheriff by acUon 
damages, which be may sastain by reason of such omission, 

§ 204. [17B,] (Am'd 18fiB.) Vtuaimg order of arrest, or raiiii!- 



gaOB. [ISn.] AJidarila oit ntotiim. 

If the motion be mnde apoa atbdavita on the part of thi 

——idnat, but not otherwise, the plaintiff may oppose tlie sami 

EdaviUi, or other proofs, io addition to tlioae on which the o 



Claim and Delivery of Ptrmnal Property. 



M SOS. Olilrn Bnil dellreir of [ 

tOI. AfBasrlt aud IM renui)! 

ma, licaidriUDB to iiharUr lo 

■W. S«citrilrbrplalnUir. 

'SID. BioeplIonlsiiaretlH. 

Ul. DeTendBnt, When antltli 



§ !0«. [181.] (Am'd 18't8.) B^very of peruMol prajmHy. 
The ploinUff, in on action to rouorer the poBsession of poTBonnl 
npertj, may, at the time of issuing the euinmons, or at any time 



i 



98 CODE OF PROCEDTTHE. [gj 

before anawer, claim the inunBdiato deUrery of Huoh property 
provided in thia cbupter. 

gaOT. [182.] Affidavit and in rtqviMta. 

Where a delivery ie claimed, an affidavit must be mode by 
plEUDtiff, or by some one in his behalf, ebowing, 

I. That the plBintifT is the owner of the property claimed (p 
tJcalnrly deBcribing it), or is lawfully entitled to the pt 
thereof, by virtue of a special property tberein, the facts ii 
to which shall be set fortb ; 

9. That the property is nroiigfully detained by the defend! 

3. The alleged caaec of the detention thereof, according t( 
best knowledge, information, and belief ; 

4. That the eame hoe not been tsken for a tax, aBBeBBmenl^ 
fine, puraoant to a statute : or seized under an esecnt 
ment against tbe property of the plaintiff; or, if so seized, thai 
is, by statute, exempt from such eeiznre ; and 

^ S. The octoal valne of the property. 

g 208. [183.] RequimMt to iheriff to tate and dtliiier the 
Tty. 

The plaintiff may, thereupon, by an indorBemeDt in wi 
upon the affidavit, require the sheriff of the county where 
property eloimed may be, to take the same from the defendant 
deliver it to the plaintiff. 

gaOB. [18*.] (Am'dl848.) Securiig tg plalntif. 

Upon the receipt of the affidavit and notice, with a wril 
undertaking executed by one or more sufficient euret 
by the sheriff, to the effect that they arc bound in double the n 
of the property, as stated in the affidavit for the prosecution c 
action, for the return of the property to the defendant, if r 
thereof he adjudged, and for the payment to him of such st 
may, for any cauae, be recovered against the plaintiff, the el 
ahsll forthwith tate the property described in the ofBdavit, i 
be in the possession of the defendant or his agent, and ret^n I 
bis custody. Be shall also, without delay, serve on the deft 
a copy of the affldovit, notice, and undertaking, by delivering 



1 310-212,] CODE ( 



to him pcraonally, if he can be found, or to his agent, from 
B posscasion the property is taken ; or, if neither cnn be 
Ibnnd, by leaving them at the nenal place of abode of cither, with 
leraoa of suitable age and discretion. 



§210. [185.] i 

The defendant may, within three days after the service of a 
*Opy of the affidavit and undertaking, give noUce t^) the shenff 
Ihat he excepts to the sufficiency of the sureties. If he fail to do 
M, he shall be deBHied to have waived all objection to theniL When 
Hie defendant cicepta, the sureties shall justify on notice, in like 
r OS npon hail on arrest. And the sheriff shall be reapon- 
ttble for the auflieiency of the snretiefl, until the objectiOD to them 
U either waived as above provided, or until they shall juatify, or 
n snrcties ehall he auhstituted and justify. If the defendant ei- 
'Cept tt the sucetiee, he cannot reclaim the property, as provided in 

g ail. [186.] (Am'd 1S49.) Befmdani, ip/icn entitM fa rr^-deliv- 

At any time before the delivery of the property to the plaintiff, 

pleintifT mnj, if ho do not except to the Burotioa of the plain- 

fllf, require the retnrn thereof, upon giving to the sheriff a written 
ndertekiiig, executed by two or more sufficient sureties, to the 
t that they are bonnd in doable the value of the property, as 
•tated in the affidavit of the plaintiff, for the delivery tJiereof to 
the plaintiff, if such delivery be adjudged, aad for the payment to 
en of sucb eum as may, for any cause, be recovered against the 
Sefendant. If a return of the property be not ao required, within 
l^iree days ailer the taking and service of notice to the defendant, 
i shall be delivered to the plaintiff, except as provided in eee- 



g SI2. [187.] (Am'd 1849.) Jialifiealion of de/mdimt't nireHo.' 

The defendant's enraties. npon a notice to the pluntiff of not 

lea than two nor more than six days, shall justify before a judge 

r joaticeof the peace, in the same maun er aa upon hail on arrest; 

a inch JDstJlicatiou, the sheriff shall deUver the property to 
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the defendant. The slieriff aliall be roBponaiblo for tlie dofendauif 
soreljea, aaUl tbe; justify, or until jnstificalian ia completed 
expressly waived, and may retain the property imtil that finiB ; b 
if they, or others in their plaPB, £ai! to jusUfy at the time uid pl«« 
appointed, he shall deliver the property to tlie pluntiff. 

g 213. [183.] (Am'd 1840.) QHalifieaiiora and juiU^eaSm o/ 

The qnalLficalionB of sureties, and their jastidcation, shall be u 
an prescribad by SBctiona 1 94 nnd lOB in rcBpoct to bail upon en 
order of arrest. 



g 214. [189.] Proper'^, /iOn lakrn wh^ concealed in building M 
ificloiure. 

If the property, or imy part tbercof, be concealed in a building j 
or iuoloBore, tbe BherifT shall pablicly demand its delivery. If it I 
be not delivered, he shali cause the buildiug or inclosoFe to b^ J 
brohea open, and taico tlie property into his possession; i 
nccoasary, he may call to ills lud the power of bis oonnty. 

§ai6. [ion.] Properly, hov t kept. 

"Wlieo the^erid sLull have iakcil Jiroptrty, as in this ohspti 
provided, ho Bbnll keep it in a secure place, and deliver it ti .^ 
party entitled thereto, upon receiving lit? lawful fe<!e for tAUqH 
and his neeessary expenses for boopiufr the'^SApie. 

§216. Claim of property by iJiird permn. « 
It the property taken be claimed by any other ^sreon tliao 9 
defendant or hU agent, and such person shall make afBcLKvit ofu 
title thereto and right to the posaesaion tliereof, stating tIligro>i'"i> 
of such right and title, and serve the samo upon the bHT^i '^ J 
aheriff shall not lie bound t^ keep the property, or doliverX to t^ 
plaiutifF, unless the plaintiff, on demand ef him or his agenDi shi 
indemnify the sherifi' agiunst snob claim, by an undertaldngi ex« 
cated by two suERcieut surctica, accompanied by their affid^H 
that tbcy are each worth double tlie value of tbe property at 
fied in the ofBdavlt of tbe plaintiff, and ireeholdera and hom 
holdera of the county. And no claim to such property, by a: 
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other person than the defendant or his agent, shall be valid against 
the sheriff, unless made as aforesaid ; and notwithstanding such 
claim, when so made, he may retain the property a reasonable 
time to demadd such indemnity. 

§ 217. Notice and (affidavit, when and where to be filed. 

The sheriff shall file the notice and affidavit, with his proceed- 
ings thereon, with the clerk of the court in which the action is 
pending, within twenty days after taking the property mentioned 
therein. 



Chapter III. 

Injunction. 

SsOTiOM 218. Writ of injunction abolished, and order substituted. 

219. Temporary injunction, in what cases granted. 

220. At what thne It may be granted. Copy affidavit to l^e served. 

221. Injunction after answer. 

232. Security upon injunction. Damages, how ascertained. 

228. Order to show cause why Injunction should not be granted. 

224. Security upon injunction to suspend business of corporation. 

225. Motion to vacate or modify injunction. 

226. Affidavits on motion. 

§218. [191.] Injunction by order. 

The writ of injunction, as a provisional remedy, is abolished, 
and an injunction by order is substituted therefor. The order may 
be made by the court in which the action is brought, or by a judge 
thereof, or by a county judge, in the cases provided in the next 
section, and, when made by a judge, may bo enforced as the order 
of the court. 

§ 219. [192.] (Am*d 1849.) Injunctwn, in what cases, 
[1] Where it shall appear by the complaint that the plaintiff is 
entitled to the relief demanded, and such relief, or any part thereof, 
consists in restraining the commission or continuance of some act 
the commission or continuance of which, during the litigation, 
would produce injury to the plaintiff; or [2] when, during the litiga- 
tion, it shall appear that the defendant is doing, or threatens, or is 
about to do, or procuring or suffering some act to be done in viola- 



\ 
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Hon of tbe plitintiiTB rights rcBpectisg the subject of the actioa, and 
teodiug to render the judgmt^nt iuufftictual, a tt^mporsry iDJunctioD 
may be grajited to restrain aacb act. [3] And where, daring the 
pendency of on action, it shall appear bj affidavit that the defend- 
ant threatana, or Is about to remoTe or iliapoBe of his property, 
nlth intent to defraud Lis creditors, a temporary injunction may 
be granted to restriun SDch removal or disposition. 

gSSO. [IBS.] At what tbnf il tnag be ffranteii. Cojn/ affidavU lo 
be terveil. 

The injunction may be granted at the time of comiaencing the 
action, or at any time aderwarde, before judgment, npoo its ap- 
pearing satisfactorily to the court or judge, by the affidavit of the 
pluntiff, or of any other person, that sufScient grounds exist 
therefor. A copy of the affidavit muat be served with tie injonc- 



g 22i. [194.] (Am'd 1849). Injuticlion after antwer. 

An injunction sbaU not be allowed alter the defendant eball 
have answered, unless npoa notice, or qpou an order to show 
cause ; but in such coac the defendant may be restrained until the 
decision of the court or judge granting or refusing the injunction. 

g 222. [1H5.] (Am'd 1849.) Security apon in/uncfum. Ikon- 
agss. 

Whore no proyiaion is made by statute as to security upon an 
injunction, the court or judge shall require a written undertakii^ 
on the part of the plaintiff, with or without sureties, to the eHeot 
that the plmntiCf will pay to the party enjoined such domogei, not 
exceeding an amount to be specified, as he may sustain by reason 
of the injunction, if the court shall finally decide that the plaintiff 
was not entitied thereto. The damages may be ascertained by a 
reference, or otherwise, as the court shall direct. 

g 223. [lea.] (Am'd 1849.) Order to ihow eawe. Reitramlin 

If the court or judge deem it proper that the defendant, or aii]M 
of several defendants, ahoold be hoard before granting the iiy'i 
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1 order may be mpde requiring cause to be sbown, at a 
speciSed time and place, why the iaJDOctioo should not be granted; 
uid the defendant [nay, iu (tie raesntime, be reatrained. 



§224. [19V.] (Am'd 1849.) SMuriti/ upon ii^imetwrt lo safpend 
bunnea of carporaHon. 

Ad injunction to suspend the general and ordinary busineea of a 
corporation shall not be granted except by the court or a jodge 
thereof. Nor Bboll it be granted without due notice of the applioa- 
tioD therefor, to tlie proper officers of the corporatioD, except 
where tha people of this State are a party to the proceeding, and 
except in prweedinga to enforce the liability o( stockholders in 
corporations and associations for banldng purpoaea, after the first 
day of January, one thonaand eight hundred and fifty, aa such 
proceedinga are or shall be provided by law, unless the plainUff 
tdiall give a written undertaking, executed by two sufficient sure- 
ties, to be approved by the court or judge, to the effect that the 
plaintiff will pay all damages, not exceeding the sum to be men- 
Honed in the undertalting, which auch corporation may Buetain by 

on of the injunction, if the coort sball finally decide that the 
pluntiff was not entitled thereto. The damages may he asoer- 
tBlned by a reference or otherwise, as the court shall direct. 

% 226. [1B8.] Motion to vacate or modify tnjvnttum. 

If the injunction be granted by a judge of the court, or by a 
county judge, witboat notice, the defendant, at any time before the 
trial, may apply, upon notice, to a judge of the court in which the 
action IB brought, to vacate or modify the same. The appIiCBtion 
may be made upon the complaint and the affidavits on which the 
ii^unctiun was granted, or upon affldavita on the part of the de- 
fendant, with or without the answer. 



%S26. [199.] 4ffidaaiii on motion. 

If the application be mode upon affidavits on the part of the de- 
feudnnt, but not otherwise, the plaintiff' may oppose the same by 
affidavits or other proofs, in addition to thoae on which the injunc- 
tion waa granted. 
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g 227. (Am'tl 18o7.) Property of foreign eorpomttoia. and of 
ttoH-reudenI or abitmuling or eimcealed deftndanit, mat/ be tdfaehed. 

Id an action for the recovi>ry of(thej raoaey agHinBt a cor|H)ra- 
tion created by or under the lawa of any other Slate, govfirnmcnt, 
or country, or agaiiiHC a defendant who is not a resident of this 
State, or against a defendant who has absconded or concealed him- 
self, or whenever any person or corporation ia about to romovo 
any of liia or its property from this State, or bos assigned, dis- 
posed of, or secreted, or is about to assi^, dispose of, or secrete, 
any of bis or its property, with intent to defrand creditors, as 
hereinafter mentioned, the plidntiff, at the time of issning the snni- 
mons, or at any time afterwards, may hare the property of suiili 
defendant or corporation attached in the manner hereinafter pre- 
scribed, oa a security for the satisfaction of sach judgment as the 
pluntiff may recover. 

g 228, WarrarU, by mAom graiUrd. 

A warrant of attachment must bo obtoiued from a judge of the 
court in which the action ia broi^ght, or from a county Judge. 



i 
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g 220. (Am'd 1867, 1860.) In what aam learrant niai, he mueil 
—Affldavib to ieJUed. 

Tha wsttbdI msf bi; Insued whonovor it fkail appt'ur hy afii^- 
Tlt that a cause of itction exists agunat such defendant, npeciffing 
tJie amount of the claiig. and tbQ grounds theraof, and that the de- 
fendant Is either a foreign corporation, or not a resident of this 
State, or has departed therefrom with intent to defraud hia crodit- 
ora or to avoid the service of a anmmona, or keep himself con- 
Eenled therein with the lite intent, or that aoch corporation or 
person has removed or is ahont to remove any of hie or ita property 
from thia Stnte with intent to defraud liis or its croditora, or has 
Basigned, disposed of, or secreted, or is abont to assign, diapose of, 
or aecrute, any of his or its property, with tha lite intent, whether 
such defendant he a resident of this State or not. 

It shall be the duty of the plaintiff procuring aueh warrant, 
within ten days after the tsanlng thereof, to cause the affidavits un 
which the same was granted to be filed in the office of the clerk of 
the connty in which the action is to be tried. 

g 230. (Am'd 1862.) Swurify rm obtaining vtarrani. 

Before jsEoing the warrant, the judge shall require a written 
undertaking on the part of the plaintiff, with safJicient surety, to 
the affect thnt if the dcfecdant recover judgment, or the attach- 
ment be set aside by the order of the court, the plaintiff will pay 
all costs that may be awarded to the defendant and all damngcfl 
which he may auatain by reason of the attachment, not exceeding 
the sum specified in the undertakiog, which shall be. at least two 
hundred and fifty dollars. 

g 231. (Am'd 1851.) WarfatU, to ahom directtd, and what lo rs- 

The warrant shall be directed to the sheriff of any county in 
which property of each defendant may be, and shall require him 
to attach and safely keep all the property of such defendant within 
his county, or ao much thereof nn may be snffieient to sntlsry the 
plaintiff's demand, together with costs and expenses, the amount 
of which mu3t be stated in coofttrmity with tha complaint, to- 
gether wilh costs and espenaea. Several warmnts mny bo issued 
at the same time to the sheii^ of difiQven^ uiiuA\<iB, 
S* 
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§ 2BB. Mode of proceeding m exerrutirtff aarrant. 
The sherilf to whom aocli warrant of attachment is dtrectod 
and delivered, shall proceed thereon Id all respects in the muiner 
required of him bj law in cilae of attachmonta againBt absont 
debtoiB ; shall malie and return an inventurj' ; and ahall keep the 
property seized bj him, or the proceeds of such as shall hare been 
sold, to answer any Judgment which moj be obtained in Bach ac- 
tion ; and shall, subject to the direction of the court or judge, col- 
lect and receive into his posBesaion all debta, credits. Bod effects of 
the dofendant. The sheriff may also take such legal procetidings, 
either in hia own name or in the name of such defendant, aa may 
be ueceasarj for that purpose, and discontinue the saine at such 
times and on such terms as the court or judge may direct. 

g 233. FroceeiKngt in caie of pe>-iskabU properly or vessels. 

If any property bo Beized shall be perishable, or if any part of 
it be cWmed by any other person than such defendant, or if any 
part of it coustst of a vessel, or of any share or interest therein, 
the same proeeedingx shall be had in nil reapects as are provided 
by law upon attachments against absent debtors. 

g S34. Interest in eorporaUona or anaonaHon* Ua&le to aSatk- 

The rights or shares which such defendant may have in the 
Btodk of any association or corporation, together with the interests 
and profits thereon, and all other property in this State of such 
defendant, shall be liable tiO be attached and levied npon, and sold 
to satisfy the judgment and execution, 

§ 23fi. ASachnfnt, hoar isumled on propcrli/ tHcapable of mimmU 
deih^y. 

The execution of the attachniont upon any such tights, shares, 
or any debta or other property incapable of manual dobvery to the 
sheriff, shall bo made by leaving a certified copy of the warrant of 
Attachment with the president or other head of the association or 
corporation, or the secretary, oaahier. or managing agent thereof, 
or with the debtor or individual holding such property, with a 
notice showing the property levii^d on. 
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g 336, CerHficaie of defendanes inCeresl to he fwmalted by cor- 

Wheneyer the sheriff ahall. with a warrant of attachment, or 
execution agajnat the defendant, apply to such ofiicer, debtor, or 
indlTidnal, for the purpose of attaching, or levying upon sncb 
property, Euch officer, debtor, or individuul sball fumiah him with 
a certificate under his hand, deBignatlug the number of rights or 
shBrea of the defendant In tbe stock of such association or corpor- 
ation, with any dividend or any incumbrance tberoon, ur the 
amount and deacriptiOD of the property hold by such aaaociation, 
corporation, or individual, for tbe benefit of or debt awing to the 
defendant. If such officer, debtor, or individual refuse to da so, 
ho may be required by the court or judge to attend before him, 
and be examined on oath, canceraing the eamo, and obedience to 
such order may be enforced by attachment. 

g 237. (Am'd 1869.) Judgment, haw saiUfied. 

In easB jadgineut be entered for the pliuntifE in auch action, the 
sheriff shall satisfy the same out of the property attached by him, 
if it shall bo sufficient for that purpose, — 

1. By paying over to such plaintiff the proceeda of all sales of 
pariahable property, and of any vessel, or ahato or interest in any 
vessel, sold by him, or of any debts or credits coUected hy hiro, or 
so much as shall bo necessary to satisfy sncb jodgment ; 

2. If any balance remain due, and an execution shall have been 
isBoed ou such judgment, he .?hall proceed to acU, under such exe- 
cnfion, so much of the attached property, real or personal, except 
as provided in subdivision four of this section, aa may be necua- 
aary to aatiafy the balance, if enongh for that purpose shall remain 
in his hands; and in oaso of the sale of any rights or shares in 
the stock of a corporation or association, the sheriff shall execute 
to the purchaser a certificate of sale thereof, and the purchaser 
shall thereupon have all t!iu rights and privil^es in respect 
thereto which were had by such defendant. 

3. If any of the attached property belonging to the defendant 
shall have passed out of tbe hands of the sheriff without having 
been sold or converted into money, such sborilT shall repossess 
himself of the same, and for that purpose aliaU^\eii!A'CnB w:£a!«- 
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ity vhich beliad to seize the aanie under the attsduaent ; and any 
person who ahnll witlfull; coaceal or withhold mch proportj frnm 
the sherilf, shall be liable to double darangeB, at the suit of the 
party injiu'ed. 

t. Until the judgment against the defendant Bhnll be paid, the 
eheriff may proceed to collect the notes and other eridenecH of 
debt, and the debts that may have been seized or attached under 
the warrant of attachment, and to prnaecuCe any bond be may 
have taken in the uonrse of anch proceedings, and apply the pro- 
ceeds thereof to the payment of the jndgmcnt. 

At the eipiration of bIi months from the docketing of the 
judgment, tbe court shall have power, upon the petition of the 
pldntiff, acoouipanicd by ao afGdarit eetting forth fully all the 
proceedinga which have been had by the sheriff since the service 
of the attachment, tho property attached, and the disposition 
thereof, and also the affidavit of the sheriff that he lias used dili- 
gence and endeavored to collect the evidences of debt in his hands 
eo attached, and that there remain? nncollBcted of tho some any 
part or porUon thereof, lo order tho sheriff to sell the aarae, upon 
ench terms and in such manner as shall be deemed proper. Notice 
of BDch application shall be given to the defendant or his attorney, 
if the defendant Ehall have appeared in the action. In case the 
anmmons has not beea personally served on tho defendant, the 
court shall mate such rule or order, as to the service of notice 
the time of sorrice, aa shall be deemed just. 

When the judgment and all coats of the proceedings shall have 
been paid, the sheriff, upon reasonable demand, shall deliver over 
to the dofeadaot the residue of the Bttachcd property, or the pro- 
ceeds thereof. 

g 238. When action lo rrtovn- nola, ifce., of dr/em/aTil may bt 
promcitied bg pUaTdiff in iht arUm in wAitA Ou attaehrmnt iiiiiet!. 

The actions faurun authorized to be brought by the sheriff may 
be prosecotcd by tho plaintiff, or under his direction, upon the 
delivery by him to the sheriff of an nndertaMng psecutod by two 
sufficient aureties, to the effect that the plaintiff will indemnify 
the sheriff from all damflges. costs, and expenses on oeooii 
thereof, not exceeding two hundred and fifty dollars in any o 
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action, (ineh SDreties shall, \a all cases, wlien roquirtid by the 
sheriff, justify by laaking an afHdarit that each is a hauBcholder, 
and worth double the araonnt of the penalty of the bond, OTer and 
above all demonJa and liabilitii^B. 

g 239. Bond to sheriff on oHaMnienf, Aou dupoatd of on jtldff~ 
mimt for defendant. 

If the foreign corporation, or absent or abaoonding or con- 
cealed defendaot, recover jndgmcnt againBt the plMntifF In anch 
nrtiun, any bond taken by the sheriff, except aach hb are men- 
tioned in the last section, oil the proceeds of sales ond moneya 
collected by him, and all the propurty attached remaudng in hia 
bands, shall be delivered by him to the defendant, or hia agent, on 
request, and tbe warrant shall be discharged, and the property 
released the re from, 

g 24U, (Am'd 18Q3.) Ditckarge of aOackmenl, ami rdvTn of 
properly or Utproteeda lo de/mdani, an Ats appearand in adion. 

Whenever the dcfendnnt shall have appeared in such action, he 
may "pply to the officer who isBoed the attachment, or to the 
uoort, for au order to discharge tbe same; and if the same be 
granted, all the proceeds of sales and moneys collected by him, 
and all the property attached remaining io his hajide, shall be de- 
livered or paid by him to the defendant or his agent, and released 
from the attachment. 

Aod where Ibora is more than one defendant, and several prop- 
erty of either of the defendants has been seized by virtue of tho 

er of attachment, the defendant whose several property h 

n seized may apply to the officer who issued tbe attachment 
far relief nader this section. 

g 2*1. (Aoi'd 18B1, 18fl2.) fsderlaking on the paH of Ote de- 
fendatU. 

Upon such application, the defendant shall deliver to the court 
or officer an undertaldng eiecnted by at least two suraUea, who 
• residents and freeholders or householders in this State, ap- 
proved by such court or officer, to the effect that such scroties 
will, on demaod, pay to thu plaintiff the amount of judgment that 
may be recovered against the defendant In tke ac\,\tm, iiiA eiunn^ 
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iag the Bom specified in tlie undertaking, which ahall be at least 
double the amount claimed by the plaintiff in Mb complaint. If 
it ehaU appear by ofGdavit tlint the property attached be less than 
the amount claimed by the plaintiff, the court, or officer issuing the 
fttlaobment, may order the same to be appraised, and the ainoant 
of the undortakiiig shall then be double the amount bo appraised. 
And in all coses the defendant may moie to diacbargo the attach- 
ment, as !n the case of other proviBional remL-dioB. 

And where there ia more than one defendant, and aeyerol prop- 
erty of either of the defendaots haa been seized by virtue of the 
order of attachment, the defendant whose several property has 
been seiEod may delirer to the court or officer an undertaking, in 
accordance with the pni'risioiis of this section, to the effect that 
ha will, on demand, pay to the plaintiJf tbe amount of judgment 
that may be recovered against such defendant. And all the pTo- 
vinoDS of this section applicable t« such undertaking shall be ap- 
plied thereto. 

g 242. When dinriff lo return viarratU and proceedings IKereon. 

When the warrant shall be tiilly executed or dlBchargod, the 
sheriff shall return the same, with his proceedings thereon, to the 
court in which the action was brought. 

g 243. Sheriff"!! fees. 

The sheriff shall be entitled to the same fees and compensatiaa 
for.scrvices, and the same disbursementa, nnder thia title, as are 
allowed by law for like aervices and disbiirsementB, under the pro- 
visions of chapter fire, title one, and part two, of the Revised 
Statutes, 

CHiPTWt V. 

Proviaatial Btaieiien. 

§ 2«. [200.] (Am'd leBl, 1662, lafiT, 1SS8, 1862.) Pomen of 
court a< lo riKmvcrs, dcpoeii of numey, <Cft, in eourt, and other prv- 
iimonai riBiediet. Jadgmati for mm admilted dut. 

A receiver may bo appointed, — 

1. Before judgment, on the applieation of either party, when 
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lie establiabes an apparent right to proporty whiuh ia the subject 
of the action, and which is in the posseeaian of an adverse party, 
i the property, or ita rents and profits, ore in danger of being 
lost, or materialiy injiirud or impaired; except in cases where 
jodgment upon failui'p to ani^wer may be liad without application 
M the conrt ;' 

2. After judgtuent. to carry the judgment into eliect; 

3. After jndgmant, to dinpoae of the property according to the 
judgment, or to prHserre It dming the pendeney of an appeal, or 

execution has been returned ODBatislied, and the judg- 
ment-debtor refuses to apply bin property in satisfaction of the 
JD^ment ; 

,. In the caaos provided in tliia Code, and by special statutes, 
I when a corporation has been dissolved, or is ineolvent, or in immi- 
w nent danger of insolveacy, or has forfeited its corporate rights; 
re caaea, of the property within this State of foreign cor- 
I porations. Keceivers of the property within this State, of foreign 
I carporations, sball be allowed the same commissions as are allowed 
I l)y law to the trastees of the cstAtcs of absconding, concealed, and 
f Hon-reaident debtors. 

5. In such other cases as are now provided by law, or may 
6 in accordance with the eristing practice, except aa otherwise 
I provided in this act. 

When it is admitted, by the pleading or esomination of a par- 
ty, tbot he has iu bia posaeaaiou or under hie control any money 
ir odier thing capable of delivery, which, being the aobject of the 
litigation, is held by him as trustee for another party, or which 
r in dne to another party, the court may order the aame 
o be depoaited in conrt, or delivered to sach party, with or with- 
irity, subject to the further direction of tlie court. 
Whenever, in the exercise of ita authority, a court shoU have 
[ ordered the deposit, delivery or conveyance of money or other 
I property, and the order is disobeyed, the conrt, besides punishing 
■ the diaohedience as for contempt, may make an order requiring 
I'tke aberi? to take tlie money or property, and deposit, deliver or 
BcMivey it, in conformity with the direction of the conrt. 

When the answer of the defendant expressly, or by not denying, 
luta part of the plaintiiPa claim to be just, the ciiart,oQmQt!A\D., 
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may enforce the order se it enforces b judgment or iiroviaional 




remedy. i 
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TITLE Vni. 




0/ Ihi Trial and JudjprKra in Ciml Affums. 




CailTBl 1. Judgmcm npoo failorc lo an«-cr, tc. 




II. Inaes mai Ihe mods or lr!i>[. 




m. Triilhyjiiry, 




lY, Trt»l by Ihe c.mrt. 




V. Tri,lh,refere.8. 




TI. Tbo maimer or entoring Judgment. 




QUPTEE I. 




Judgment upon /aUnre to ansincr, Ac, 




Sbctios MB. Ju.lgment deBnea. 




■Mi. JudemeutaaruUiireotdetaiidaDttouiiwfr, oiforeicras ' 








MT. Judgment on ftholoua domurior, amwer or repLj. 




■| 346, [301.] JudgmerU defi«aL 








partiea in the action. 




\^?7^g248. [202.] (Am'd 1819. 1851, 18S8.) J',.<lg«icnt oo. failure \ 
* of dt/cndant to animin; or for ercess over counter-claim. 










pUint, asfollowB: 




1. In BQj ftOtion arising on contract for the recovery of money 




only, tUe plaintitf may file with the clerk proof of peraonftl eer- ; 


' ^ 


^ vice of the anmrnone and compLunt on one or more of the defend- -J 
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i ISO, and that no answer has been received. The clerk ahftll there- , 
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• againat the defendant or defendants, or ogunst one or more of Bev- . 
' eral defendnDte, in the cmcb provided for in section 138. lint if 
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ue to tJiD plaintiff thereon ; aod in other 
amount wMuh tho pliuntlff la untitled to 

■ Recover in such action, from liia examioatioD, under oath, or other 
I proof, and ontar thu judgment fbr the amount so assessed or ascef- 
LtwnedL In case tlie defendant givu notice of appearuDue In the 
■aetJOQ, he aboil be entiUed to fire daja' Botice of the time and 
Kplaoe of such asseasmant, . ", fc^Ji (■••<- '- ,'■•'!-. -- .•. ^!s • — - | 

■ Where the defondant, by Mb anawer in auy aut'h action, almll not J i. 
I deny the plaintiff's claim, but shall aet ap a counter-claim, amount- 

I Ing to leas than the plaintiff's claim, jadgiDicnt luaj be had by the 
plMntiff fur the excess of said cl^m oyer the sud connter-olaim, 
I in hJie manner in any auch action, npoa tlie plaintiff's filing with 
L ihti clerk of the court a statement admitting auch counter-claim, 
■jWhicb Btatement shall be annexed to and be a part of the judg- ' 
Buent-roll. i. 

■ 2. In other aDlioug the [ilaititifF may, upon the like proof, ; 
r apply to the court, after the oxpiration of the time for answering,/^ 
} igr tlie relief demanded in the complaint- If the taking of an 
uceount or the proof of any (act ho oaooBBary to enable the court 

1 to give judgmeot, or to carry the judgment into effect, the court ' 
' may take the accomit or hear the proof, or may, in ita discretion, "* 
brder a reference for that piirpoHo. Aud where the artion la for 
the recovery of money only, or of specific real or personal prop- 
, erly. with damages for the withholding thereof, the eonrt may 
■~<irder the damages to be aaaeased by a jurj. or, if the examination 
I of a long aecoant be invoWed, by a reference as above proTided. 

* If the defendant g^vo notice of appearance in the action before , 

* the expiration of the time for answering, he ahull be entitled to I 
B «]ght days' notice of the time and place of ai>plieation to the court V - 
' tor the relief demanded by the complaint, 

8. In actions where the aervice of the summons wua by pnbli- 

Lcstiou, the plaintiff may, in like manner, apply for judgment, and 

a court muat thereupon require proof to be made of the de- 

ud mentioned in the complaint ; and if the defendant be not a 

f renident of the State, muat require the pliuntiff or hia agent to be 

examined on oath respecting any payments that hare been made 

^n the pl^tiS, or to any one for bis uae. on account of each de- 

ipd, and may render judgment for the amQunt mVAiAi \»5 V* 
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entitled to recorer. Before reDdermg judgment the court man(^ 
in its discretion, require the pliuntaS' to cauBe to be filed eatiBtati 
tory aoourity, to abide the order of the court, touching the rf 
Man of any eetate or elfectB which may he directed by such jud^ 
ment to be transferred or deiivered, or the restitution of an 
money that maybe colleeted under or, by virtue of snch jndpnen 
in case the defendaiit or his representatiyea shall apply and l 
admitted to defend the nction. and Bhall snoceed in such defence. 

% 247. Jiuiffmaii on frindotu rfflnarrn-, anrwer or repli/. 

If B dennurer, answer or reply be friyoloua, the party prejta 

M diced thereby, opon a previous notice of ire dayg, may apply tc 

v judge of the court, either in or out of the court, for jndgmel 

thereon, and jadgment may be giren accordingly. 



■ '1 ■ 



^i:.::. 
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Jusiies^ and the Mode of Tnaf. 



If dLfl|KHllDf of 



g 248, [203.] T!k differed Httds of m»i««. 

IsBues arise upon the pleadioga when a fact or coucluBion of 
law ie maintained by the one party and controverted by the other. 
They are of two kinds: 

1. Of law ; and 

g. Of fact. 



g U9. [204.] Mw< of la>r. 
An isaue of low ari-'es, 
I. Upon a demarror to the complaint, a 
Bomepart thereof. 
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§ 260. [205.] (Am'd 1849.) Issue of foot. 
An issue of fact arises, 

1. Upon a material allegation in the complaint controverted by 
the answer ; or, 

2. Upon new matter in the answer controverted by the reply ; 
or, 

3. Upon new matter in the reply, except an issue of law is 
joined thereon. 

§ 261. [206.] On issues of both law and facty the issue of law to 
he first tried. 

Issues both of law and of fact may arise upon different parts of 
the pleadings in the same action. In such cases the issues of law 
must be first tried, unless the court otherwise direct. 

§ 252. [207.] (Am'd 1851, 1852.) Trial defined. 
A trial is the judicial examination of the issues between the 
parties, whether they be issues of law or of fact. 

§ 263. [208.] (Am'd 1849, 1852.) Issues, hyw tried. 

An issue of law must be tried by the court, unless it be referred, 
as provided in sections two hundred and seventy and two hundred 
and seventy-o6e. An issue of fact( in an action for the recovery { ^ 
of money only, or of specific real or personal property) or for a 
divorce from the marriage contract on the ground of adultery,^ * ^ U ^ 
must be tried by a jury, unless a jury trial be waived, as provided 
in section two hundred and sixty-six, or a reference be ordered, as 
provided in sections two hundred and seventy and two hundred 
and seventy-one. 

§ 254. [209.] (Am'd 1849.) Other issues to be tried hy the 
court. 

Every other issue is triable by the court, which, however, may 
order the whole issue, or any specific question of fact involved 
therein, to be tried by a jury, or may refer it, as provided in 
sections two hundred and seventy and two hundred and seventy- 
one. 

§ 266. [210.] (Am'd 1849, 1851, 1852.) Issues, where to he tried. 

All issues of fact, triable by a jury or by the court, must be 

t|;ied before a single judge. Issues of fact in the supreme court 
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Biuflt be tried at > circnit coort when the trial is by jury, other- 
wise at a ijlrcxiit court er Hpecial t^rm, as the 001111 may, by itfl 
rules, pri?acribc'. Issues of law must bs tried at a circuit c< 
spaEiai term, and nhall, iinlees the court otherwise direct, hsT* 
preference on the calendar. 

g2tia. [sn.] (Am'disBe, iskb, isao, isea.) mnuv party tm^M 

jft'se noUee of trial. Note of vaut, Stmographer. 

At any time after issue, and at least fourteen days before thsl 
coort, either party may give oatice of trial. The party giving thi 
notido shall furnish thu clerh, at least eight days before the cmu^ I 
with a note of the issoe, containing the title of the ai 
naoiea of tlie attorneys, and the time when the last pleading wat^'l 
wrred ; and the clerk shall thereupon enter the canae upon the 
calendar, according to the doto of the issue. ' = A-ii., /^/- ,'si«/* <■ 

In the first judicial district there need be bat one notice Of 
trial, and one note of issue from either party, and the actioi 
then remain on the calendar until disposed 0^ and when called 
may be brought to trial by the party giving the notice. 

In every action in which iesoe of fact is now joined, and t1 
action is now placed upon the ealendar of the snpremo court of 
the first judicial district, or of the superior court of the city of 
Mew Tori, or of the court of common pleas for the dty and county 
Of New Yoib, the party who shall have filed snch note of issae 
shall, as a condition precedent to such action being brought VJ 
trial, pay t« the clerk of the court the sum of three doUai' 
in every action in either of the said courta conuuenced after fl 
poasago of this act. the party who shall file therein a first note 
issue of fact shall, as a condition precedent to such filing, pay 
the clerk of the court the sum of three dollars; and the anunint 
80 received shall bo oocounted for and paid over, monthly, by 
clerk of each of said courts, to the vuiuptruUer of the city of Nei 
York, and by him deposited in the county treasury, to \ 
a fund for the payment of the aalaries of steuographers employ* 
in s^d CDDTte, as provided for io this section. If t\ie fund Ihl 
created he inadequate to pay such salaries, the additional amot 
uecussary for sneh payment shall he appropriated and paid 
the fund of coonty contingencies, fjD which fund any surplus of tlllij 
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eamB so paid gver to tlia C<iniptn>!li?r, as lierulnbeforc jiravided, 
ahftU be credited. 

Sach of the conrtB hareiubefare named Bhall qipoint a HtoDO- 

graplier fur the circuit, trial, term or epeeiol term, whicb conati- 

' tntca n separate broncli of such conrt, who aball be a awom officer 

ut tiuf court, bIibII hold office duriug the pleosnro of the court, and 

bIioU be paid a ealarj of GR«qd hundred dolliirs par annum, in like 

I manner as the salaries of other ofliccrs of the courts are now paid. 
It ahall he the duty of every stenographer so Bppointed for on; 
circnit, trial, tomi or special term, under the direction of the pre- 
riding jadge thereof, to talio fui! stenographic Dotee of all pro- 
ocedisge in every trial thereat ; and in case the presiding jodge 
diall require a transcript of eaid stenographic notes, he may order 
tha expense thereof to fae paid e^jually by the partioa to tlie aolion, 
■t the rate of ten cools for every one hundred words so transcribed, 
uid may enforce payment thereof; and the amount bo paid, to- 
gether with the sum jiaid as a condition precedent to tUo cause 
U llring brought to trial, or to the first oote of issue being filed as 
U hereinbefore provided, shall be deemed a necessary disbursement 
K wltUn the meaning of aoction tlirec hundred and eleven of the 
H^eode of pFocednre, and shall be alluwed as euch to the prevuling 
^■^u^ in the action. 

^M At any extra circuit, trial, term or special term of said courts, 

futile pTGaiding judge thereof shall appoint a stenographer for sneh 

I extra circuit or term, who shall, in like manner as aforesaid, be a 

aworn officer, and who shall he paid a compensation at the rata 

and in the manner hcrcinhcroTC provided. 

Wheu a court of oyer and terminer shall be held in and tor 

the city and county of New York, the presiding judge thereof 

shall desighate one of the steuogrqihers of the supreme court to 

net as stenographer of such court of oyer and terminer during ita 

I lesdon, who shall, in like manner as aforesaid, be a sworn officer, 

J but who shall receive no compensadon in addition to his salary as 

I hereinbefore provided, except that in case a transcript of his 

f ilenogTaphic notes, taken on the trial of any criminal cause, be 

I rsqair«d for the use of the presiding judge or the district attor- 

II my, the expense thereof shall, on the order of such judge or dls- 
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trict sUoraej, be ptud oi a coimty charg£<, at the rate bcreinbefarp 
BpeDified. 

Id other coimtiBa of this State, oo trials of iHsaes of foct, at 
any circuit court, or court of oyer and terminer, it shall be la 
for the presiding jUHtice, in his discretion, to employ a bI 
grspher, who shall be entitled to Bach compensation as ahall tM 
certified by such jaetice, not exceeding five dollu'e for each daj*! 
attendance at anch coart at the request of saeh justice, whicn 
compensation shall be a charge upon the counties in which encG 
courts shall be held respectively , and shall be audited, allowed 
and podd in like manner as other county charges are audited, ■!- 
lowed and paid. It shall be the duty of such stenographer to i 
furnish to any party to soeh trials, upon request, a copy of Uie 
eridouce and proceedings taken by him on such trials, or of SQch 
part tiiereof as may be required, on payment, on behalf of such 
party, of six cents for every one hundred words of the copy bq 
furnished. ,-, 

g 257. [212.] Order of dUpoting of iskaa on the calendar. { 

The issues on the calendar shall be disposed of in Uie following 
order, unless, for the conrenieDce of parties or the dispatch of bn- 
, elihBaB. the court shall otherwise direct: 

1. Issues of fiiut to be tried by a jury ; .^. > , 

2. lasues of fact to be tried by the court; J •, 

3. Issues of law. ./:.■- 



Cr 
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Triai by Jvry. 

tHsI. Be 
)e fnmlihi 



l.rlili. 



S 268. [aiS.] (Am'd 1851.) Nolkt of trial. Separate triah. ' 
Either party giving the notice may bring the is 
a the absence of the Bdrerse party, unless the c 




§g 259-261.] CODE OF PEOCBDnEE, 119 

eatiae, oliheTwise direct, may proceed with his cane, and take a dis- 
mlasal of the coiopMDt, or a yardict or jadgment. ua the caae may 
require. A aeparute trial batw? en a plaintiff and auy of the sev- 
eral defendanta may be allowed by the court, wheneyHr, in ita 
opinion, jnstice will thereby bo jiromoted. 

I. [5l4.] (Aio'd 18B1.) CwTt to be /umlshHl mlA cops 

When tlie iasae shall be brouglit to trial by the plaintiff, he 

U fUroiah the court with a copy of the flummonB and pleadings, 

■ with the oCTer of defendant, if any aliolli have been loade. When 

e shall be brought to trial by the defendant, and the plMn- 

ftlff shall neglect orrefnse to furaiah the court with a copy of tliu 

LH and pleadings and the offer of the defendant, the aamo 

may be furnished by the defendant. 

g S60. [316.] (Ani'd IS49.) General and ^irrial verdicts de- ^■ 

A general verdict is that by which the jury pronoiiuce gener- 
ally upon all or any of the iaaues, either in favor of the plMntiff 
IT defendant. A special verdict is that by which the jury find ■ 
tiie facts only, leaving the judgment to the uoart. 

g aai. [ai8.] (Am'd 1849.) Whenjvrymay render eiiher geit- 

ir ipecial eerdiri, and vihm esurt may direct ipeMoZ Jtnding. 

I an action for the recovery of specific peraonal property, if the 

Iproperty have not been delivered to Uie plaintiff, or the defendant 

Pity his answer oliutn a retnm thereof, the jury shall assess the value 

of U>e property, if their verdict be in favor of the plaintiff; or if 

they find in favor of the defendant, and that he is entiOed to a re- 

tom thereof ; and may at the same time assess the damages, if any 

K claimed in the complaint or anawer, which the prevailing party 

liBi BDHt^ed by reason of the detention or taking and withholding 

nch property. 

In every action for the recovery of inDney only, or specific real 

1' {ODperty, the jury, iu their discretion, may render a general or 

■'Bpeciol Terdict. In all other CBses, the court may direct the jnry 

ka find a special verdict in writing, opon all or any of the isauea ; 
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and in all caxes may instruct them, if thny render a guneral Tor» 
diet, to find upon purticnlBr questions of fact, l« bo elated in writ* 
ing, and may direct a written Boding thereon. The special Terdieli 
«r Snding Blmll be filed witb the elerli, and entered npon th« 



% S63. [317,] On tpecial /ruling urilh gaiaal verdui, former tt ' 

Wliere a apecial finding of facts ahall be inconBistent with the 
general verdict, the former shall control the latter, and the coolt 
shall give judgment accordingly, 

g 383. [£IS.] (Am'd 18B1.) Jufs lo auess dcfi:nda.nfadamagai» 
terlaia caiei. 

When a verdict ia found for the plaintliT in on action for HtB 
recovery of money, or for the defendant when a set-off for the r*- 
covery of money is established beyond the omoant of the pl^ntiTi 
citura aa cst-ahllshed, the jury mnat also assess the amount of Utt 
reoovery; they may also, under the direction of the court, oBsesa 
Gie amonnt of the recovery when the court give judgmeat for &■ 
pliUotiff on the answer. If a set-off, established at the trial, ex- 
ceed the plaintiff's demaind eo established, judgment for the dA' 
fendant must be given for the excess ; or if it appear that &6 
defendant is entitled to any other aJGrmfttive relief, judgment nmat 
be given accordingly. 

§9M. [BIB.] {Am'd 18fil, 18fi2.) Enti-i/ of t/ui vcrdUI. Motkm 
fortieatnaL 

(1) Upon receiving a verdict, the clerk ahflll make an entry In 
his minates, specifying the time end place of the trial, the nomM 
of the jurors and witnesses, the vurdict, and oilher the jadgment' 
rendered thereon, or au order that the canse he roaervad for nrp*" 
meat or further considcrutiott. If adlffereut direction bo notgivHl' 
by the conrt, the clerk must enter judgment in conformity wttil 
the verdict. (3) If on exception be taken, it may be reduced to: 
writing at the time, or entered in the judge's minutes, and attef- 
wards settled bb provided by the roles of the court, and thenatfltoi' 
in writing in a case, or separately, with so much of the evidf 
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M may be mntcriAl to the qneatinne to be rnised. bat need not be 
seated or signed, nor need a bill of eicaptioDB be made. (3) If the 
exceptiooB bo in the first instauce stated in a case, and it be after- 
irsfds necessary to separate them.tbe separation maybe mode un- 
der the direction of the coort, or a jndge thereot (4) The jodge 
wbo tries tbe cauM may, in bis discretion, entertain a motion, to 
he made on hia minutes, to set aside a verdict and grant a new 
trial upon excepHous, or for iiisufiicient BTidence, or for eiCBSsiTO 
damages; but such motion in actions hereafter tried, if heard 
upon the minntes, can only be beard at the snnie term or circait at 
irhich tbe trial is bad. Wbcn such motion ie beard and decided 
npon the minutes of the judge, and an appeal is taken from tbe de- 
cision, a case or exeeptiona must be settled in tbe usual form, upon 
which the argument of the appeal must be had. . - ; ' =. 

§ 265. [220.] (Am'd 1B61, 18G2, 18Ql,) Moliim for nem Mol, 
Ac., where to be heard, 

A motion for a new trial, on a ease or exceptions, or otherwise, 
ud an application for judgment on n special verdict or case ri 
jrved for argument or further consideration, ronst, in the first ij 
ance, be heard and decided at tbe circuit or special term, eicej 
VUi. when exceptions are taken, tbe judge trying tbe cause mayi 
the trial direct them to be hewd in tbe first instance at the generi 
ID, and the judgment in tbe meantime suspended ; and in the 
le they must be there heard in tbe first instance, and jndgmen 
tbere given. And vhcn, upon a trial, the case presents only qnes- 
tione of low. the judge may direct a verdict subject to the opinion 
of the court at the general term ; and in that case, the application 
for judgment must be made at the general t«rm. Every judgment 
rendered upon a verdict taken, subject to the opinion of the court 
a general term, may be reviewed by tbe court of appeals in the 
ne manner, and with tlie like effect, ae if exceptions had been 
duly taken at the proper time ; provided it shal] appear by the re- 
ton) tbat questions of law were involved in tlie rendition of the 
Judgment. 

^^/, .../- - A. • • ' ' 
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Tiial iy Ihe Cmirl. 

MonONflM. TrislbyJnry.howwBired, 

iKI. On trill by the cimii, juilemenl, hnw given. 

§ 2Bfl. [22],] (Am'd 1849.) Ti-ial by jarg, Aom woiwvf. 

Trial by jiirj nmy be wsived by tlie aeverftl partiea tii au iBSue 
(if foct^ in actions on vootract, and, witb the aswut of thi? court, in 
other Bclioua. in tbu rnannor fullowiug : 

1. By failing to appear at tbe triaL 

2. By written coriBent, in person or bj- attorney, liled with the 

3. By oral caneent in open eonrt, entered in the njinntea. 

g 281. [222.] (Ain'd 1849. i860.) On trial by Ae anirt, judg- 
tnml, Aou to Ae givm,. 

Upon a trial of a qneation of fact by the conrt, ita deciBion 
bIuU be ^v«n in writing, and aliall contain a Htatement of the fauta 
found, and the concloaiona of law separately; and upon a trial id 
on isene of law. the deciuon shall bo made in the same 
8t*Ung the conolnglonH of law. Suvh decision shall be filed witb * 
th(t clerk within twenty days after the court at which the trial t 
plaue, Jajd^;aient npon the decision shall be entered accurdingly^j 

g 2S8. [223.] (Am'd 1861, 1S62, 1860.) Skcepliem, 
iBhen lakm. Jui^meixi at general term. 

[].] fur the purposes of an appeal, either party may except t^ 
decision on a matter of law arising upon such trial within ten dajKjf 
after notice in writing of the judgment, in the same nii 
with the aamc effect aa upon a trial by jury, , 

[2.] And either party desiring a roviow, upon the evidence ap- 
pearing on the trial, eitlier of the questions of fact or of law may. ^ 
at any time within ten daya after notice of the judgment, or within 
snch time as may be proscribed by the rules of the court, make a 
exceptions iu like manner as upon a trial by jury, except 



K 



] 






-^ — ^ f 
§§ 269j'^70i] CODE OF PEOOEDURE. 123 

that the judge, in settling the case, mnst briefly specify the facts 
found by him, and his conclusions of law. 

[8.] But the questions, whether of fact or of law, arising upon 
the trial, can only be reviewed in the manner prescribed by this 
section ; the 'questions of law in every stage of the appeal, and the 
questions of fact upon the appeal to the general term of the same 
court, as prescribed in section 348. 

No finding of facts by the general term shall be required for the 
purpose of review in the court of appeals ; and if the judgment be 
reversed at the general term, it shall not be deemed to have been 
reversed on questions of fact, unless so stated in the judgment of 
reversal ; and in that case, the question, whether the judgment 
should have been reversed either upon questions of fact or of law, 
shall be open to review in the court of appeals. 

The provisions of this section, and also of section two hundred 
and seventy-two, as they are hereby amended, shall apply to ap- 
peals now pending, as well as to those hereafter brought. 

§ 269. [224.] (Am'd 1849, 1851.) Proceedings upon judgment 
on issue of law. 

On a judgment for the plaintiff upon an issue of law, the plain- 
tiff may proceed in the manner prescribed by the first two subdi- 
Tisions of section 246, upon the failure of the defendant to answer, 
where the summons was personally served. If judgment be for the 
defendant, upon an issue of law, and if taking of an account or the 
proof of any fact be necessary to enable the court to complete the 
judgment, a reference or assessment by jury may be ordered, as in 
that section provided. 

Chapter V. 
Trial by Referees. 

Section 270. All issues referable by consent. 

271. When a reference may be compulsorily ordered. 

272. Mode of trial. Eflfect of report Review. 

273. Referees, how chosen. 

§ 2Y0. [226.] AU issites referable by consent. 
All or any of the issues in the action, whether of fact or of law, 
OP both, may be referred, upon the written consent of the parties. 
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gaTl, [SEB.] (Am'd !8)9.) Wlmt. rt/enmce mayhr compaJtori^ 
ordered, 

WherQ the parties do not coaaent, the court may. apOD the ap- 
plioatiOQ of ettber, or Dfild own motion, except wliore the inveaU- 
gation will require the decision of difficult qneetions of law, direct' 
> refereDoe in. the following casee : 

1. Where the trial of an isBue of fact shall require tlie 
Uon of a long account on either side ; in which caae the referees 
may he directed U> hear and decide the whole iseuo, 
^ upon any Bpeoiflc qaestion of ^t involved therein ; a 
(s, !. Where the taking of an account shall be accessary for th^ 
' informatdon of the coort, before judgment, or for carrying a judg- 
ment or order into effect ; or, 

8. Where a qoeation of fact, other than upon the pleadings, 
aball ariBo, upon motion or otherwise, in any stage of the action. 

§273. [aaV.] Am'd 1861, 1802, 1867, 1859, 1860.) UmU 
trial. Effect of report. Review. 

The trial h; referees shall be conducted in the same n 
and on similar noUco, as a trial by Uie court. They shall bar 
the some power to grant adjoummentB, and to lUlow amend)lienl|| 
to any pleadingB and to the summons, as the court upon sach ti ~ 
upon the some terms and with the like effect. They shall baye tb< 
same power to preserve order and pniiiah all violations thcreq 
upon ench trial, and to compel the attendance of witnesses bofoM 
them by attachment, and to panish them as for a contempt for uo»i 
attendance or refaanl to be swcim or testify, as is possessed by Ibft 
court. They must state the facts found and tlie coDClDsioni> of la4 
separately: bo<1 their decision must bo given, and may be ex 
cepted to and reviewed in like manner, but and with like effect li 
all respects as in cases of appeal under section 268 ; and they mq 
in like manner settle a case of exceptions. The report of the r» 
fereea upon tlie whole issue shaU stand as the decision of Uie comi^ 
and jnilgment may he entered therefln in tbosome manneroi 
action had been tried by the court. When the reference u 
port the facts, the report shall have the effect of a special verdict 

When the case on appeal shall have been heard and doeided li 

the general term, upon the report of the referee and exception^ 
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without a case containing the evidence, the decision may be re- 
viewed in like manner on appeal to the court of appeals. If the 
judgment be reversed at the general term, and a new trial ordered, 
it shall not be deemed to have been reversed on questions of fact, 
unless so stated in the judgment of reversal ; and in that case the 
question whether the judgment should have been reversed, either 
upon questions of fact or of law, shall be open to review in the 
court of appeals. 

§ 273. [228.] (Am'd 1849, 1851, 1862, 1863.) Referees, how 
chosen. 

In all cases of reference, the parties as to whom issues are 
formed in the action (except when the defendant is an infant or an 
absentee), may agree in writing upon a person or persons not ex- 
ceeding three, and a reference shall be ordered to him or them, 
and to no other persons. And if such parties do not agree, the 
court shall appoint one or more referees, not more than three, who 
shall be free from exception. And no person shall be appointed 
referee to whom all parties in the action shall object, except in ac- 
tions for divorce. And no justice or judge of any court shall sit 
as referee in any action pending in the court of which he is judge, 
and not already referred. Unless the court shall otherwise order, 
or the parties otherwise stipulate, the referee or referees shall make 
and deliver a report within sixty days from the time the action 
shall be finally submitted ; and in default thereof, said referee or 
referees shall not be entitled to receive any fees, and the action 
shall proceed as if no reference had been ordered. 



IJuAnKE VI. 

JUantier of EalertTig JndgmaiX. 

nilracd for oegleot to proifcute lUe aollon. Judfimmt m| 

2TT, JndgipoDt tnmctioD for recovery of [icrsunaJ property. 

2TS. JndDineut, how directed. 

979. Clerti lo keep aludginenl-hnob. 

am'. JndlninilTolL 

g 374. 1280.] (Anl'd T8*il, 18B2. 1862,) JuHgtaml may be for- 
or tyaiial any of ifv, parties ; ^nay ifranf tief aidant a^rmative relief' 
Con^>iainl man ^' dMmuiied for ruylctit lo priaemte aeHim. Jv^- 
mad agamxt wutrriei iconuiti. 

(1.) Jndgnient may be given for or against one of more of sen 
urnl ptaintiffs, and for or againBl ouo or more of several defendanta; 
aoU It may dGlermine the ultimate rights of the parties on ea(A 
eide, as between theinHelveB, 

(3.) And it mny grant to Uie dcfendiuit any iiflirmatiTO Mlief to- 
tvblcb lie may bu untitled. 

(a.) In an action against. BevernI defendants, the court may. In 
its dlacrsljon, render judgment againat one or more of them, lear- 
ing the action to proceed ngabiat tlie others, whenever a sereral' 
jadgment may be proper. 

(4.) The court may nUo dismias the complaint, with cwta In! 
Favor of one or more defendants, in case of unreaeooable neglet 
the part of the plaintiff to serve the summoua on other defeudauts, 
or to proceed in the cniiae against the defendant or defendant* 
served. 

In un action brought by or Hgainst a married woman, judgment 

: may be given against her aa woU for coat« aa for damages, or 

for snch costs and for suuh damages, in the same manner aa og^aat 

other persons, to be levied and collected of her separate estate and 

not otherwise. And in any proceeding to enforce such judgment. 
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ibe supreme court shall have jurisdiction, though the amount be 
less than one hundred dollars. 

§ 2Y6. [231.] The rdief to he awarded to the plaintiff. 

The relief granted to the plaintiff, if there be no answer, cannot 
exceed that which he shall have demanded in his complaint ; but 
in any other case the court may grant him any relief consistent 
with the case made by the complaint and embraced within the 
issue. 

§ 2Y6. [282.] Rate of damaffes where damages are recoverable. 
Whenever damages are recoverable, the plaintiff may claim 
and recover, if he show himself entitled thereto, any rate of dam- 
ages which he might have heretofore recovered for the same cause 
of action. 

§ 2Y7. Judgment in action for recovery of personal property/. 

In an action to recover the possession of personal property, 
judgment for the plaintiff may be for the possession, or for the re- 
covery of possession, or the value thereof in case a delivery cannot 
be had, and of damages for the detention. If the property have 
been delivered to the plaintiff, and the defendant claim a return 
thereof, judgment for the defendant may be for a return of the pro- 
perty, or the value thereof in case a return cannot be had, and 
damages for taking and withholding the same. 

§ 278. [233.] (Am'd 1849, 1851, 1852.) Judgment, how directed. 

Judgment upon an issue of law or of fact, or upon confession, 
or upon failure to answer (except where the clerk is authorized to 
enter the same by the first subdivision of section 246, and by sec- 
tion 384, and except where it may be given at the general term as 
provided in section 265), shall in the first instance be entered upon 
the direction of a single judge, or report of referees, subject to re- 
view at the general term, on the demand of either party, as herein 
provided. 

§ 2Y9. [234.] Clerk to keep a Judgment-book. 
The clerk shall keep, among the records of the court, a book 
for the entry of judgments, to be called the " jud^mevitAiQQV." 

// . ._ . .. 
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g 280. [23S.] JtvigmnU to In: enterfd in JndtjmetaJ>ook. 

Tho jndgment shall be entered in the judgmont-book, and 
ahftll epecify cUarl; the relief granted, or other deteriDiaaUon of 
the acljou. 

§ 281, [23fl.] (Am-d 1840, 1S51, 186a.J Jwlgtiifnt-rall. 

\Jn\fsa the partly or hie attorney shall furuisb a jndgmeat-roll, 
the clerlt, immediately after eotering the judgment, shall atteeh 
togeilier, and file the following papers, which shall uonstitaUi tho 
judgmenl-roll : 

1. In case the ooraplaint be not answered by any defeodant, 
the BUiumons and oomplaiDl, or copies thoreuf, proof of a 
and that no answer has been received, the report, if any, 
copy of the jndgment. 

2. In all other Cases, tho siuninDnB, pleadlDga, or eopies thcreoi) 
and a e»py of the judgment, with any verdict or report, the otSet 
of the defendant, exoeptiona, caae, and all ordurs or papers ii 
way inyolving the merits and necessarily affecting tlie judgment. 

g 282. [237,] (Am'd 1851.) JudsnKnti, ahm and Aou to b 

On filing a judgment-rol! upon a judgment directing In wholS 
or in part the payment of money, it may be docketed wltli tha 
clerk of the county where it was rendered, and in any other ooimty 
□poo the filing with the clerk thereof a transcript of the origiiMl 
" docket," and shall be a lien on the real praperty, in the 
where the sunio is docketed, of every persun against whom any 
such judgment shall be rendered, and which he may have 
time of docketing thereof iu tho county in which such real 
is sitnated, or which ho shall acquire at any time thereafter, foe 
ten years fVom the time of docketing the same in the county where 
it woa rendered. But whenever an appeal from any judgment 
shall be pending, and the undertaking requisite to stay ezi 
on saeh jndgment shall have been given, and the appeal perfected, 
aa provided in the Code, the court in which aueh judgment M 
recovered may, on flpecial motion, after notice to the person on 
iug the jodgment. In nnch terms as they ahall eee fit, direct 
entry to be made by the clerk on the docket of suuh judgnteot. 
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fchat the same is "secured on appeal;" and thereupon it shall 
cease, during the pending of the appeal, to be a lien on the real 
property of the judgment debtor as against purchasers and mort- 
gagees in good faith. ^ 

TITLE IX, 
Of the MceciUion of the Judgment in Civil Actions. 

C^pTSR L The execution.' 

II. Proceedings supplementary to the execution. 



Chapter I. 
The Execnttion. 

Sbctiom 288. Execution within five years of course. 

284. Execution can only be issued by leave of court after five years. 

Leave, how obtained. 

285. Judgments, how enforced. 

286. The different kinds of execution. 

287. To what counties execution may be issued. Execution against a 

married woman. 

288. Execution against the person, in what cases. 

289. Form of the execution. • 

290. Execution to be returnable in sixty days. 

291. Existing laws relating to execution continued. 

§ 283. [238.] (Am'd 1849.) Execution within five years of 
course. 

Writs of execution for the enforcement of judgments, as now 
used, are modified in conformity to this title, and the party, in 
whose favor judgment has been heretofbre or shall hereafter be 
^ven may, at any time within five years after the entry of judg- 
ment, proceed to enforce the same as prescribed by this title. 

§ 284. [239.] (AmM 1849, 1851, 1858.) After five years, to he 
issued only by leave of court. Leave, how obtained. 

After the lapse of five years from the entry of judgment, an 
execution can be issued only by leave of the court, upon motion, 
with personal notice to the adverse party, unless he be absent or 
non-resident, or cannot be found to make such service, in which 

6* 
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CRBe Buch service mnj be mode bj pnblictitioTj, or in Buch other 
manner BH Uie coatt shall dirBct. Sneh leave shiill not be given 
iinleHs it bu eBtabllalied by the oath of the port}', or other satisfic- 
Uyry proof, that the jniigniiiibt, or some part thereof rematnB imast- 
iafled nnd due. But the leave shall not be nooesBarj when ene- 
cuUon has bceu iBsucd on the jud^meot within the five yeara, and 
returned DDsatisfled in whole or in part. 

When jndgment sliall hava been renderod in a uourt of jnstico 
of the puHce, or in u jjuticd'a or other inferior court in a city, and 
docketed iu thu office of the clerk of the County, the applioatlon 
for leave to issue execntibn muat ho l« the county court of the 
county where the judgment was ruudereJ, or in the city and 
county of New York to the court of cominou plejis of that city ftnd 
county. 

% 386. [240,] (Ani'd 1B49.) ,fmlg,m-«ts. hou, enforced. 

Whore a judgment requires the jiayiiieut of money, or the de- 
livery of real or [HirBonal property, the aumo may be enforced in 
thoee reapectu by execution, as provided in tliia title. Whore it 
requires the performance of any other net, a certified copy of the 
judgment may be served upon the party agiuust whom it is given, 
or the person or officer'who is required thereby or by luw Ui obey 
thu Bamo, and his (ibedience thereto enforced. U he refufc, he 
may bo punished by the court as for a contempt. 

§886. [341.] (Am'd 1848.) The difemni kinds of exccittiim. 

There shall be three kinds of execution ; one againet the prop- 
erty of thu judgment debtor; another ngalasthia person; and the_ 
third for tho delivery of the possession of real or personal prop- 
erty, or Bucli delivery witli damagcB for withholding the at 
They ehall be deemed the process of the court, but they need not 
be soaluil nor subscribed, except aa prescribed in secUon 28S. 

g 287, [242.] (Am'd 1S61, 18B2, 1862.) To wAat anmHoi mo 
lum may be wnunl. EtneuSon offariul a irutrritd nunioit. 

When the osecution is ag^nat the projterty of the judgnjent 
dabtor, it may lie iaaned to the sheriff of any county where jodg- 
meot is iloekBled. When it requires the delivery of pea! or 
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I Bonal property, it must be isaued to the sheriff of the county where 
I \he property, or aome part tb^reof, ia situated. ExecutiosH may be 
I issned at the same time to dilTerent oouutieB. 

Rottl property adjudged tn be sold mngt be ao]3 in the oonnty 

'here it liae, bj the sheriff or the county, or by a referee ap- 

I pinnted by the court for tliat purpose ; and thort^upou tha sharifT 

f- or referee must execute a conveyance to the purchaeer, which coti- 

' Teynace ahaU be effectual to pnas the rights and interests of tlie 

parUcB adjudged to be sold. ' 

An execution may isaue ngainet a mnrried wotnan, and it shall 
direct the levy and collection of the amount of the judgment 
■guDst her from her separate property, aud not ottiorwiso. 



ic person, 



f 



g im. [243.] (Am'd 1S49, lBe2.) Exemlian agalial Ih 
in aluU caneii. 

If the scUon be one in which the defendant might 1i 
arrested, as provided in section 170 and section 1 
agaiuHt the person of the judgment debtor may be issued to any 
eonnty witbin the jurisdiction of the court, alter the retnm of an 
eseention Bgatnst hie property unsalisfiGd in whole or in part. 
But no execution shall isaue ngaineC the person of a jiidgriicnt 
debtor, nnlesa an order of arrest has been served, as in this act 
provided, or unlesa the oompliunt conteins a statement of fnctx 
ihowing one or more of the oaoaea of arrest reqnired by section 
, 179. 



§ 38fi. [244.] (Am'd 1849.) fhrm of Ac a 
The execntion mnat be directed to the Bheriff, or coroner «ben 
the sheriff is a party or interested, subscribed by tlie party ieHoilig 
his attorney, and must Intelligibly refer to the judgment, 
g the court, the county where the jndgment-roll or tmnseript 
is filed, the namee of the parties, the amount uf judgment, if it be 
for money, and the amount actually dne tbcrcon, aod Uie time of 
dockeHog in the county to which the eiecutioii ia iBsiiad, and shall 
require the ofHcer substantially as follows; 

If it be against the property of the judgiueut-debtur, it 
require the officer to satisfy the judgment out of the per- 
property of such dobUa ; and if BofficleM ^etunui ';ftc^et\.^ 




wtqfby th» JTijH.fit^dwt wi<fc»fc— Ik l a c— irfji 
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H» Mfc irwit iTMUiri k; IW iLgiiJKiiL'. Ike a 
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Profet'dinga Supplnnenlaiy lo tit" Ececution. 

antHiM W3. Older for dimcivery ol prureny, elsmluaUou of juilijnisDl debloi 

9M. iaj clehlnr In eiecntlon debtor maj pay hbdebl to ahBrlff. 
J94. fctanriDallod of ilebton of jurtBmool dtbmr, or of tboau burliii 

property belon^e to him, 
gSB. WitBewe* reqidred to teatity. 
SW. CuinpeKrng psrtr or wltPcwcB to AltcDiL 

mi JudEC may appoli.t rrceiier, and prohlbft trsufor of proiMrty. 
9D0. PrODBedlni^ upon claim of aootbor party to propETty, or oD dobiB 



§392. [241] (Aiu'd 1849, 1861, 1808, 186B, 1868.) Exathig 
mid. Order /or DtMovcrff of Propeeb/, Ehaimirmlvm of Jiw^rmAt/ 

(1.) When an execution sgaiuat prupcrt; of the judgment 
debtor, or of auy one uf the aeveral debtors in the huiuu judgaieot, 
iwied to the ehorlff of the county where be reddca or hna a plave 
of bnsincBS, or, if he do not roHide in the State, to the eheriff of 
the county wbure a judgnieiit-rol], or a Ironacript uf a jusljce'e 
jadgnient for twenty-five dollars or upwards, exclusive of coste, ia 
filed, ia returned unsatiaBed in whole or in part, the jndgmeiit 
creditor, ntnny time after ailth roturn made, ia entitled to an or- 
der from a jndge of the court, or a county jud^ uf the county to 
whiah the execution was issued, or a judge of the court of com- 
mon pleas for the city and county of New York, when the oiCBu- 
tion was issued to eucb city and county, requiring aucfa judgment 
debtor to appear and answer concerning bis property, before anch 
judge, at a time and place specified in the order, within tbe oonnty 
to which' the execution was issued. (2.) After the issuing of an 
exeCDtion agiunst property, and upon proof by affidavit, of a party 
or otherwise, to the satiafaction of the court, or a judge thereof, 
or county judge, or any judge of the court of common pleas for 
the city and county of New York, that any judgment debtor, re- 
dding Ld the county whcro such judge or officer resides, haa ^o^ 
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erty wliich he Qnjnatly reftiBeB to apply towards the BatiJEfaction of 
the jmlgment, Bnch court or judge may, by an order, require tTio 
judgment debtor to appear at a specified time and place, to angwer 
conooraing the some ; and such proceedings may thereupon be bad 
for the applieation of the property of the judgment debtor towards 
the aatiafaction of tbe judgment ae are provided upon the return 
of an execution. Whenever it shall salisfactority appear, by affi- 
davit, to B justice of the eupreme Rouct, that such county judge, 
or judge of B^d court of common pleaa, is incapacitated from ad^ 
ing iu any of the proceedings whatever herein authorized, frani 
any cause or cauaea whatsoever, such justice of the supreme conrt 
eball have the same powers and authority, in all cases whatever, 
BE are herein conferred upon him as to eases of judgments in tbe 
eupreme ccmrt. [S.) On bu examination under this section, either 
party may examine witnesses in his bebBlf. and tbe judgment 
debtor may be examined in the same mamier ae a witneBB. (4.) 
Instead of the order reqniring the attendance of the judgment 
debtor, the judge may, upon proof by affidavit or otherwise, to his 
satiafaction, that there is danger of the debtor's leaving the State, 
or coucesJiog himself, and that there is reason to believe he 
has property which he unjustly refiiaes to apply to such jndgineDt, 
isBoe a warrant requiring the sheriff of any county where inch 
debtor may be, to arrest him and bring him before such judge, 
Upon being brought before the judge, he may be examined on 
oath, and, if it then appears that there ie danger of the debtco's 
leaving the State, and that be has property which he has myustly 
refused to apply to such judgment, ordered to enter intoon under- 
taking, with one or more sureties, that he will, from time to time,. . 
attend before the judge as he shall direct, and that b 
daring the pendeacy of tbe proceedings, dispose of any portion 
his property nut exempt from execution. In default of cnterlng'fl 
into such undertaliing, he may be committed to prison by w 
of the judge, as for a contempt. (5.) No person shall, t 
ation pursuant to this chapter, be ejcused from answering a 
qneeliun on the ground tliat his examination will tend to c 
him of the commissioD of a fraud ; but his answer shall not bM 
used as evidence against him in any criminal proceeding o^ 
cntion. Nor shall ho be excused from answering any cjueBtion. a 
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the ground that he has, before the examination, executed any con- 
veyance, assignment or transfer of his property for any purpose, 
but his answer shall not be used as evidence against him in any 
criminal proceeding or prosecution. 

§ 293. [248.] (Am'd 1849.) Existing suits — Ani/ debtor may pay 
execuHon against his creditor. 

After the issuing of execution against property, any person in- 
debted to the judgment debtor may pay to the sheriff the amount 
of his debt, or so much thereof as shall be necessary to satisfy the 
execution ; and the sheriff's receipt shall be a sufficient discharge 
for the amount so paid. 

§ 294. [249.] (Am'd 1849, 1863.) Existing suits— Examination of 
dd>toTs of judgm£nl debtor, or of those having property belonging to 
him. 

After the issuing or return of an execution against property of 
the judgment debtor, or of any one of several debtors in the same 
judgment, and upon an affidavit that any person or corporation has 
property of such judgment debtor, or is indebted to him in an 
amount exceeding ten dollars, the judge may, by an order, require 
such person or corporation, or any officer or member thereof, to 
appear at a specified time and place, and answer concerning the 
same. The judge may also, in his discretion, require notice of 
such proceeding to be given to any party to the action, in such 
manner as may seem to him proper. 

The proceedings mentioned in this section, and in section two 
hundred and ninety-two, may be taken upon the return of an exe- 
cution unsatisfied, issued upon a judgment recovered in an action 
against joint debtors, in which some of the defendants have not 
been served with the summons by which said action was com- 
^ menced, so far as relates to the joint property of such debtors ; 
and all actions by creditors to obtain satisfaction of judgments out 
of the property of joint debtors are maintainable in the like man- 
ner and to the like effect. These provisions shall apply to all pro- 
ceedings and actions now pending, and not actually terminated by 
any final judgment or decree. 
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gSDG. [260.] Eaii^rnil*—WilTU>iareqairciHolaU^y. 

WitneBseB may lio required to appear and testify on any pro- 
cQcdingB under this chapter, in the same manner bb npon tiiu trial 
of an iBaue. 

g89a. [261.] (Ani'd 1S4D.) SkisHng gai^—CompelUng partj/ or 
vitaeii^ to aOend, 

Tha party or witneaa nmy lie required to ottend before the 
judge, or before a refuree appuinted by tbu court or judge ; U be- 
fore H referee, die examination Hliatl be taken by die referee, and 
certified to the Judge. All examinations and anHwers before a 
judge or ruferue, under this cbupber, sball be on oath, oieept that 
when a corporation auBwcru, the answer shall hi oo the oath of an 
officer thereof. 

g2B7. [25a.] (Ani'd tSfil.) Eiiiiting gaiUi—W hat projitttn maii 
be oTilerfd lo Ik applied lo tht aeculio». 

The judge may order any property of tlic judgment debtor, not 
exempt front uxucutiOB, in the bauds either of himself or uuy other 
person, or due *^ the judgment debtor, to be applied towurde the 
satiafoctjon of the judgment ; except that the earnings of the 
debtor for hia personal aervicea, at any time within sixty days next 
prooediug the order, uaiiuut be so applied when it is uiudo to ap- 
pear, by the debtor's altidnvil or otherwise, that such earnings an 
nuceasary for the u»o of a family supported wholly or [wrtly by 
his labor. 

g 2118. [3Ba.] (Am-d 184B, 1861, 1883, 1868.) ExutiKg ««*/«- 
Jtidj)e may appoint rifrnver lauiprolulnl tratufer, dte-,, of propvrlij. 

The judge may alno, by order, appoint a receiver of the prop- 
erty of the judgment debtor, in the aorae manner, and with the 
like authority, ae if the appointment was made by the court, ic- 
aording lo section 244, Bnt before the appointment of anch re- 
ceiver, the judge shall aBCOrtain, if praedoable, by the oath of the 
party, or oUierwiBe, whether any other aupplenientary proceedings 
arc |>ondiug against the juilgment debtor, and if such proceedings 
are so pending, the plaintiff therein ahall have notice to appear 
before him, and shall likewise have notice of all subsequent pro- 
ceedings in relation to said receiverehip. No more t 
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Kuoiver uf llie property or a judguent dubtur BhaU he appaiutud. 
I The judge may aW, by order, forbid a transfer or otber dispoei- 
W Uon of tho property of the judgment debtor not esampt from ese- 
1 cutioD, and any ioterference therewith. 

I Wlicnever Uie jiid^ ehall grant an order for the appointment 

[. uf n receiver of the property of tbo judgment debtor, the aamo 

I bLoII be filad in the office of tho clork uf Uie ooimty whert! the 

judgmcail-roll in the notion or transcript from justice's judgment, 

bpan which tbe proceedings are taken, ia filed ; and the said clerk 

ehall record the order in a book to be kept for tlmt purp^jae iii his 

office, to be called " Book of orders appointing roceivera of judg- 

xaioit debtors," and shall note the time of the filing of sud order 

tiureln. A certified copy of said order shoU be delivered to the 

leeelTur named therein, and be shall be vested with the property 

and etfects of the jud^teat debtor from the time uf die fiHpg and 

rocording of tbe order as aforesaid. The receiver of the judgment 

debtor shall bo Eiibjoct to the direction and control of the court in 

■ «hich tho judgment was obtained upon which the pracecdlnga are 

l.loimded ; or if the judgment is upon a transcript from justice'e 

Pconrt, filed in county clerk's office, then he shall ho subject to the 

' direction and control of the comity court. 

But before he shall be vested with any real property of 8nch 

judgment debtor, a certified copy uf said order shall nlno be filed 

and recorded In the ofEce of tbe clerk of the county in wlilch any 

real estate of such judgment debtor sought to be oBevted by such 

I order is situated, and also in the office of the clerk of tbe county ' 

y In which such judgment debtor residea. 

g 299, [254.] (Am'd 1849.) Exiatrng nlita—Frocsedingt KpOK 
ehim of another par^ to proper^, or on denial of indcblahusi to 



If It appear that a person or corporation alleged to have prop- 
erty of the judgment debtor, or indebted to him, clums an interest 
in the property adverse to him, or denies the debt, snob interest or 
debt shall be recoverable only In an action against such person or 

\ aorporation by the receiver ; but tlie judge may, by order, forbid 
a traiiBfer or other disporition of such property or interest, tiU a 

Bflnfficlent opportunity be given to tho reeeivt 
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action, and proaecutB the same to judg^nent and eicouuun ; uui 
Bnch order may be modified or diasolved by the jndgo granting 
the BBuiB, at any time, on such aeonrity aa he shall direct 

g SOD. [SBfi,] (Am'd 184B, IBfiT.) £iaiting gwUe—Re/nvrux by 
judge. 

The judge may, in bis diacretion, order a reference to a referee 
B^eed DpuD by the parties, or appointed by him, to report the 
evidence or the facte, and may, in his diacrction, appoint such ref- 
eree in the first order, or at any time, 

§ 301. [266.] (Am'd 1849.) Ikixting iuHa—Cotlt of proetedmg. 

The judge may allow to the judgment creditor, or la any party 
BO examined, whether a party to the action or not, witneaaeB' fees 
and (JiBburBementB, and a fixed aum in addition, not exceeding 
thirty doUara, as coats, 

g SOa. [2B7.] (Am'd 184B, 18B1.) SbsHt}!/ iiaia — Ihsobedience of 
order, how pimsslud. 

If any persoa, party, or witness, disobey an order of the judge 
or referee, duly served, anch person, party, or witnees, may be 
punished by the judge aa for a contempt. And in all cases of com. 
mitment under this chapter, or tho act to abolish ImpriBunment (or 
debt, the peraon committed may, in case of inability to perform 
ine act required, or to endure the impriiionmeut, be discharged 
from imprisonment by the court or Judge commitUng bin 
court in which the judgment was rendered, on such terms 
be just. 



"^ 
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TITLE X. 



Of the Costs in Civil Actions. 



Sbotioh 808. 
804. 
805. 
806. 
807. 
808. 
809. 
810. 
811. 

812. 
818. 
814. 
815. 
816. 
817. 



818. 

819. 
820. 
821. 
822. 



Existing statutes regulating costs repealed. 

Costs, when allowed of course to the plaintiff. 

Costs, when allowed of course to the defendant. 

Costs, when allowed to either party, in the discretion of the court. 

Amount of costs allowed. 

Allowance in addition to costs. 

Allowance, how computed. Difficult and extraordinary cases. 

Interest on verdict or report, when allowed. 

Costs, how to be inserted in judgment. Adjustment of interlocu- 
tory costs. 

Clerk's fees. 

Referee's fees. 

Costs on postponement of trial. 

Costs on a motion. 

Costs against an infant plaintiff. 

Costs In an action by or against an executor or administrator, 
trustee of an express trust, or a person expressly authorized by 
statute to sue. Security for costs. 

Costs on review of a decision of an inferior court in a special pro- 
ceeding. 

Costs in actions by the people. 

The like. 

Costs against assignee after action brought, of cause of action. 

Costs on a settlement. 



§ 303. [258.] Fee Mil abolished. 

All statutes establishing or regulating the costs or fees of at- 
torneys, solicitors, and counsel in civil actions, and all existing 
rules and provisions of law restricting or controlling the right of 
a party to agree with an attorney, solicitor, or counsel, for his 
compensation, are repealed ; and hereafter the measure of such 
compensation shall be left to the agreement, express or implied, of 
tiie parties. But there may be allowed to the prevailing party, 
upon the judgment, certain sums by way of indemnity for his ex- 
penses in the action, which allowances are in this act termed 
costs. 



§804. [269.] (Am'd 1849,1862.) When allowed of course to the^ 
plainHff. 

Costs shall be allowed of course to the plaintiff, upon a recov- 
ery, in the following cases : 

1. In an action for the recovery of real propext^ , ot ^Vveiv «i. 
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[§§305,30a 



I'laini of titlp to real jiroperty arlfles on the iiloadinga, or u wr- 
Mfiul by tbo cuiirt lu hnve cume in qucstiuu nt Die trial ; 

i. 111 uii nctiuu U> recover tbe posacsBiun uf personul pruperty; 

8. Ill Uiu octiooB of which a court of justiue of the peiicc htu 
Bojurfidlotion; 4 i"*- 

4, In an action for the rduovery of money, wliure the plunlilF 
■linll rtioovur fifty ilidloTB ; but In su action for asBniIt, battery, 
fftlMi liu[^riMinmeat, libul, elaoiler, maliidone pi'oxecutiou, crimiiul 
DiinvoniHtiuu, ur aiiductiou, if the plniutiff rucover leas iliBU fii^ 
dollarB.dMnngiw, he aball rocovor no more costH than dtJnages. 
And In oution to rucover tlio posaoBsion uf personal property, if 
Uio pluintifT recover less tliun ^y doilara danmgee, he shall re- 
oovuF no more coala than daiiiagen, nnleaa ho retoTers alao pn^ 
Krty, tlie value of wliicli, with tlio dania^es, amouDts to fifty dol- 
lara, or the pouiuEaion of property bu ndjndged to him, the v^m 
of wllloh, with the daiooges, ainounta to fifty dollare ; anch valOB 
most be dBt*r>uined by tho jary, conrt, or referee, by whom Uu 
aoUuu is tried. Wlion eovurol nctJutia shall bu brought on onf 
bond, recognizance, prumiasory note, bill of eicbuige, or other 
iristrnment in writing, ur iu any other cbbc, for the same canse of 
Huttoii, nguiuet aovoral parties who might have been joined as de- 
foDdailte in the saiue action, no coats other than diebiu-aeracDtB 
shall he allowed to tiie jitaintiff in more than one of such actiona, 
wbtoh ehall bo at his election, proridcd that the party or partJ« 
proceodefl against In eiiieb other action or actions have besD witlihi 
(ills St»l«, and uuC svcrelud. 



gSOe. [iW.] What otloiiT^ 10 Jt/emiaml. 

CVials diall be nllowod of coarse to tho detcndant, in the aetiooa 
uiMilioned iu the last aecllon. unlets the pl^ntiff be cotitled to 



g S0«. [aSL] (Am-d 1849. 1891.) WIm a O oittJ to nCki- /wr^. 
j» Ai ttmliim of Ar awtft 

In other Kctioiis, cuetf may be «llaw«d or not, ia tiie d 
of tho court. 

In all actioaf wboM Iherv ai« avveral iMcnduite sot ■ 



interest, and making separate defences by separate answers, and 
the plaintiff fails to recover judgment against all, the court may 
award costs to such of the defendants as have judgment in their 
favor, or any of them. 

In the following cases the costs of an appeal shall be in the 
discretion of the court : 

1. When a new trial shall be ordered ; 

2. When a judgment shall be affirmed in part, and reversed in 
part. 

§ 807. [262.] (Am'd 1849, 1861, 1852, 1857, 1858, 1869, 1862, 
1868, 1864.) Amount of costs allowed. 

When allowed, costs shall be as follows : 

1. For all proceedings before trial, including actions where judg- 
ment on failure to answer can only be taken on application to the 
court, twenty-five dollars; where judgment may be taken upon | 
failure to answer without application to the court, ten dollars ^or j; 
each additional defendant served with process, not exceeding ten, r' 
two dollars; and for each necessary defendant in excess of that | 
number served with process, one dollar. H 

2. To the defendant for all proceedings before notice of trial, I 
ten dollars, and for all proceedings after notice of and before trial, I 
fifteen dollars. j 

3. To either party, where a new trial sliall be had, for all pro- 
ceedings before such new trial and after the granting of such new 
trial, twenty-five dollars ; for attending upon and taking the depo- 
sition of a witness conditionally, or attending to perpetuate his tes- 
timony, ten dollars ; for drawing interrogatories to annex to a com- 
mission for the taking of testimony, ten dollars ; for attending the 
examination of a party before trial, ten dollars ; for making and 
serving t^ case,'or case containing exceptions, twenty dollars, except 
that where the case shall nefcessarily contain more than fifty folios, 
there shall be allowed ten dollars, in addition thereto, and for mak- 
ing and serving amendments thereto, ten dollars. 

4. To either party for the trial of an issue of law, twenty dol- 
lars ; for every trial of an issue of fact, thirty dollars ; and where 
the trial shall necessarily occupy more than two days, ten dollars 
in addition thereto. 
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5. To dither party on appeal, except tn the Conrt of Appeal 
anil except appeals In tbe cases meaUonBd In aectioa tlirec hundrt 
and fbrty-ni[ie, before ar^meut, twenty dollars ; for argament^ fort 
dollars ; and the eame oost« shall be allowed to either party boft 
argument, and for argumunt on applicatino for judgment upon b| 
cial verdiot, or upon verdict subject to the opinion of the court, < 
for a new trial, on a cue made, and In enaea where exce.ptianB a 
ordered to be heard in the first instance, at a General Term, ui 
the provisiauB of section two hundred and Bixtj4lve. 

fi. To either party on appeal to the Court of Appeals, betoi 
ar^^umeut, thirtj' doUara ; far argameot, sixty dollars; and where 
judgment is affirmed, the court may, in its discretion, also a 
dsmogea for the dflay, not exceeding ten per cent, on the im 
of the judgment; for preparing and serving a, eaue, or case 
tiding eiceptjons, in appeals to the Court of Ajipeals, tn 
doQars. 

7. To either party, for every circuit or terra not excet 
fiva circuits, and five special and five general terms, at whii^ ti 
canHe ia neceasarily on the calendar, and is not tried, or is p 
poned bj order of the court, ten dollars : but in on action heteti 
brought to recover dower, before admeasurement, of real props 
aliened by the husband, the plaiuWtf shall not reeovar costs, oolQa 
it ^tpear that the dower was demanded before the eonmian 
of the action, and was refosed. The some costs shall be allowed t 
the plaintiff in proceedinga under chapter two, title twelve, of tl 
eecond part of thia Code (sections three hundred and seventy 
three hundred and eighty-one), as upon the commencement of M 
action. 



L 



g S08. 1.263.] (Aro'd 1849, ISCV, !Sfi3.) AddiliiHuil 
In addition to these allowances, there shall be allowed 
pl^ntlff, upon the recovery of judgment by him, in any action fol 
the pirtition of real property, or for the foreclosure of a mortgage, 
or in any action in which a warrant of attachment baa been 
or for an ot^udicaljon upon a will or other instrument in writingi 
and in proecodinga to compel tJie determination of cli 
property, the sum of tun per cent, on lie recovery, as 
aection prescribed, for any amount nut oieoGding two hundrod 



I 
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dallara ; an additional anm of five per cent for any udditignal 
HmounL not exceeding fonr hundred dolltu^ ; and an additional 
aatn of two per cent, for anj additiouol amount not exceeding one 
thuDsaad dollars. 

And in th^ actions abore named, if tlio same itbaU be settlod 
I before jadgment therein, like allowances upon the amount p^d or 
I Mcured apon such settlement, at one-half tbe rates above speeified. 

I § 800, [264.] (Am'd 1S4B, 1867, 1808, 18BB, 1862.) AOoKiBKie, 

■ JUw computed. JJ^euti and extraoriUiuir^ aua. 

I These ratee nliall be estimated upon the valne of the property 

■cluimed or attached, or affected by the adjadicaUon upon the will 

tor other instruuient, or sought to be partitioned, or the amount 

~ found due npon the mortgage in an action for , foreclosare. And 

whenever it shall be neceasory to apply to tbe court for an order 

enforcing the payment of an inetaUment falling dae utter judgment 

in on action for foreclosure, tbe plaintiff sholl be entitled to the 

rate of allowance in the last sectiun prescribed, but to no more in 

the ag^^gate than if the whole amount of the mortgage had been 

dno when judgment was entered. Such amount of vulne must be 

delennined by the court, or by tlio commissioners in case of actual 

partition. In difficult and extraordinary caaes, where a trial has 

been hod. except in any of the actions or proceedings (other than 

those for the partition of real estate) upcdflod In Beotion three 

hundred and eight, and in actions or proceedings for the partition 

of real estate, the court may also, in its discretion, make a fnrther 

allowance to any (larty not exceeding Sve per cent, upon tlie 

Dunt of the recovery or claim, or subject matter involved. 

g 810. [266.] IMeresl on verdidl or report, when ailmetd. 

Vhen the judgment is for the recovery of money, interest, fifom 
the time of the verdict or report until jadgment bo finally entered, 
jImII be computed by the clerk, and added to the costs of the party 
entitled thereto. 

§ 311. [2fl6.] (Am'd 1849, 1S57, 1802.) Ootlt, hoalobe iiutrleil 
im judgment. A^-aatmerd of wlsrlocutury eotta. 

The clerk shall insert in the entry of jadgment, on the applies- 
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lion of the preruUiig partr. npao fire daj^ noticv hi 
eso)^ whfD ihf attomn^B reside in the Mine citr, Ttlla^. or tomi 
mti Ihea iqxni two dMYe* notice, the ana of the aUoTuioeB for eoBt^ 
IB provided bj this Code, the Dee«s»ry disbnreementa, iDelDdiii( 
the feci <£ officei^ allowed Bj' Uw, the feem of nitoeaaes, thp m 
MOaUe oompeneation of nmunisnODer^ in taking depositions, t] 
teas <4 rrfereea. and the expense of printing the papers for aaj 
hearing when required by a role of the conn. The dist 
ghall be aloted in debiU and verified bj affidavit A copy of tb* 
Items of the costs nnd disbursements shall be served, with a ood 
of adjnstment. 

Whenever it shall be necessarv to adjust costs in any intdti 
01(10(7 proceeding in an action, or in any special proreedingB, t 
aame shall be adjosl^d by the jndge before whom the same may b> 
beard, or Ibe eonrt before which the same maj be decided o 
fog, or in BDch other manner as the jndge or court may direct 

g 810. [267.] Clerlfifen. 

The clerk shall receive, 

Ou every trial, from the party bringiog it on. one 
entering a judgment by filing transcript, sii cents ; 

On entering judgment, fifty cents ; except in courts where U 
clerks are salaried officers, and In such courts, one dollar. 

He shall receive no other fee for any servioes whatever, il 
civil action, except for copies of papers, at Qie rale of fi 
for every hundred words. 

§313. [208.] Sc/a^'/ca. 

The fees of reforoea shall be three dollarsto each, lor every di 
spent in the bu^ess of the reference ; hut the parUua nrnj a| 
in wriUng upon any other rate of compensation. 



g3U. [269.] Coiln on poslponanml 0/ iTial. 

When on application shttli be maile to a court or referees U 
postpone s trial, the payment to the adverso party of a 
exceeding ten doUnra, beaides the fees of witncssss, may be im-1 
H the condition of granting the postponement, 
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§816. [2T0.] (Am'd 1849. 1857.) Eii»Hnff ivitii—OotU on a 

Costs may be Rllowed on a motion, in tlie discretion of the 
ort or jadge, not exceeding ten dollars, and may bo absolute or 
directed to abide the event of the action. 

gS!a. Cosia againa infant jilaiH£ff, 

When costs are adjudged against an infant plaintiff, the goai^ 
dion b; whom he appeared ia the action shall be responaibte there- 
for, and pujment thereof may be enforced by attachment. 

% 817. (Am'd 1861, 1852.) C'oaUin aeUon by or agaimi an an- 
liter or admimitnUor., Irmieca of an eipresi trust, or a person expraily 
tuiluirUed by ilatute to sue. Stearily for eoiif. 

(1.) In an action prosecated or defended by an eiecator, ad- 
ministrator, tniatee of an eipreaa trust, or a person expressly 
tnthorized by statnte, costs shall be recovered, as in an action by 
and against a person prosecuting or defendiog in bis own right ; 
but HHch costB shall be rhargeablo only upon or collected of the 
eBtate, fimd, or party repreaented, unless the court shall direct the 
paid by the plaintilf or defendant personally, for mis- 
bad laith in such notion or defence. But this sec- 
tion shall not be constroed to allow coste against executors or ad- 
mifiistrators where they are now eKcmptod therefrom by section. 
~ title 3, chapter 6, of the second part of the Reviacd Statntes. 
(3.) And whenever any claim Bgainst a deceased person shall bo 
leferred, pursuant to the provisions of the Eeviaed Statutes, the 
prevailing party Hhall be entitled to recover tbe fees of refetcea 
id other necessary disbntsementa, to be tuied ac- 
cording to law. (3.) And the conrt may, in its discretion, in tlie 
mentioned in this section, require the plaintiff to give secur- 
ity for costs. 

§818. (Am'd 18B2.) Coali oil reiiicin of a deiAiioH of nn iH/eriur 

ft in a i^>etUd proceeding. 

When the decision of a court of inferior jurisdiction in a spe- 
cial proceeding, including appeals from anm^atos' courts, shall be 
brought before the sapreme court fur review, such (irocetiditt^ 
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shall, for all pnrpoEDg of coBt, bo deemed an actiDii at Ie 
question of law, from the time the siuDe eboll be brought into ttw 
BDprenie court, and costs thereon shall be awarded and eollMted la 
suuli manner ob the court shall direet, tkccotding to the 
the ciiae. 

§ 319. Colts In aetion hy Ihepeople. 

In all civil actions, proneented in the name of the jieople of 
tMa State, by an officer duly airthorized for that parpose, the po* 
pie shall be liable for costs in the same coses 
extent as privBte parties. If a private person be joined with th« 
people as plaintiff, be shall be liable in the first instance for the 
defendaut'B costs, which shall not be recovered nf tbi 
after execution iasaed therefor against such private party and rB- 
turned unsatisfied. 

% 320. ftwft in actions by GiepfopU. 

In an action prosecuted in the name of the people of thly 

State, for the recovery of money or property, or to establidi 

right or cloim for the benefit of any county, city, town, TiUag^- 

' corporation or person, costs awarded against the plaintiff shallb^ 

& char^ against the party for whose benefit the action irai 

ad, and not agninst the people. 

§ 321. Coifs OQatTat amgnee after action hrmiffhl of e 

In actions in which the cause of action shall, by 
'i after the commencemoDt of the action, or in any other 

become the property of a person not a party to the action, sncV 
I person shall he liable for the costs, in the same manncT as if lit' 
I were a party, and payment thereof may be enforced by ntlaab-' 

§393. Catti on a leOUiMHl. 

Upon the settlement, before judgment, of any action m 
In section three hundred and four, no greater simi shall be d 
ed from the dcfondaot as costs than at thoratea prescribed by thttl- 
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TITLE XI. 
Of Apprah iR CivH AciioHi, 

III. Appeal! to the ■spTemecDiinft'din an Inrorlor 
IT. AppesU Id Ibe gnpreme court Hue 



.n pleai 






I this dty or New Tarb, team h tisigle Judge 
common pleae far the ailj 4diT gouhIt of 



ClUlTER I. 

Appealt in General. 



SmnoH 3118. Wiils a 






g aas. [2T1.] KmiHnri 8uil»—Wrii> of error abolished, and ap 
Vftah aubttituled. 

Writs of error in civil actions, as tlieyhaTB lieretofore eiiatod, 
■ ■re nboliahed ; and the only mode of reviewing a judgment, or 
\ (wder, in a civil action, Bhall be tliat prescribed by this title. 

% S24, [3'12.] Eat&ng Sutta — Ordera made evt of eovrt, htne 
<neahd or modified. 

order, mode ont of court, without notice to the adverse 
party, may be vacated or mudiSed, without notice, by the jodge 
who niftde it, or may be yncated or modified on notice, iu the 
□ which other motions are made. 

I S2e. [213.] McisHvg tmU — Who may a^eail. 
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g 3S6. [274.] Mailing Suila — Parties, how designated on appeal. 

The party appoalmg aliall be known as tlie appellaiif^ aod the I 
adverse party as the respondent. But the title of the action sh^ J 
not be changed in conaeqaence of the appeal. 

g 327, [375.] (Am'd 1840.) ErijHng Siali—Ajy>eal, Jum wafc' 
(1.) An appeal maat be mode by the service of a notjce 
writing on the odvereB party, and on the clerk with whom the 
judgment or order appealed from Lb entered, stating the appeal 
from the same or some specified part thereof. (2.) "When a party 
shall ^VB, in good faith, notice of appeal &om a judgment or or- 
der, and shall omit, through mistake, to do any other act necessary 
to perfect the appeal or to stay proceedings, the conrt may permit 
ao ameodment on such terms as may be just 

I Sae. [2T6,] (Am'd 1868, 1863.) Sniiitiff Sui'Jt—TranJimiisio* 
of papers to appellate eotirl. 

If the appellant shall not, within twenty days a^r his appeal is 
perfected, cause a certified copy of the notice of appeal and of th« 
judgment-roll, or. If the appeal be from an order or any part 
thereof, a certijed copy of such ordar and the papers npon whieh^ 
the order was granted, to be transmitted to the appellate conrt byt' 
the clerk with whom the notice of appeal is Sled, the respondenli 
may cause snch cortified copy to be transmitted by such clerk 
the appellate court, and recover the expenses thereof as a diablin*-^ 
ment on such appeal iu case the judgment or order appealed tronl 
shall bo in whole or in part affirmed ; and this provision si 
ply to all appeals heretofore taken, where lie appeal has not bes% 
dismissed in the manner provided by the rules of the appellaM 

§ 3Se. [277.] MtisHng Siiile — Mmnediale orders affecting fkt 
judfftnaU may he revianed on thn apptal. 

Upon an appeal from a judgment, the court may revi 
intcrmediute order involving the merits and necessarily al 
the judgment. 



% 330. [27S.] (Am'd 1849.) ExUHxg SuUx—Jtidgmenl 

Upon an appeal from a judgroont or order, the appellate court 

may reverse, aflirm or modify tho judgment or order appealed 
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from, in the respect mDntiotied Id Uib notico of appeal, and as to 
~ y or all of tbo parties, and may, if necesaarj or proper, order a 
w trial, WliBDtlieJQdgnientiB reveraad or modiflod, the appellate 
court moyninte complBtorestitcUon of all propertj and rights lost 
by the erroneuos judgniont. 

§331. [a^O.] (Am'd 1867, 1868.) Meeting mUa— Time for 
appeaHmg. 

The appeal to Uib conrt of appeals, under Hnbdiviaion 2 of aectioo 
11 of this Code, must be takonwiUiiu Bixly d«ya ^tor written notioe 
of the order Bball have been given to the party appealing; every 
other appeal allowed by the second and third chaptera of thia title 
DioBt be taken wifhin two years after the judgment sball be per- 
fected by filing the judgment-roll. 

§ 332. [280.] {Am'd 1B49.) Other appeals vniMn thaiy days. 

The appeal allowod by the fourth chapter of tbia title tauBt be 
taten within thirty days after written notice of the judgment or 
order shall have been given to the party appealing. 



Chaited II. 
Apptalt lo the Court of Appialf. 



SaO. Kjndgmentbo todellVBfdooummlftr peraonBl property, » i 

38:, If luclgmentbH U eiecate conveyance, U moat be eiecated 

dcposiled. 
asa. Bccarly -here Judgment la to deliver real property or tor a 

aSB. Btaynf proceedings upiinBecuritybelne given. 



848. Pei-i 



slojosUfy. 



848. UndertaUng nmst be Bled. 

§333. [282.] (Am'd 1867.) Eatlit^ auil»— Appeal, in vihai 

An appeal may be taken to tho court of appeals in the cages 
nwatdoned in eectiou 11. When any of the conrta mentiooed 
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therein ehall, at general tBnu. reader jndgmont upon a verdict 
token sabject Ut the opioion of the court, the queBtioos or coudn- 
eloaa of law, together with b concise statoment of the fucts opoo 
which they arose, shall be prepared by and under the direction of 
the court, tmd shall be Gled with the judgmeot-roll, and be deemed 
a port thereof, for the purpoaca of a reriew in the court of appeal*. 
The proviaione of the last preceding section [this] shall apply 
to anf judgment tberein mentioned tliat has been heretjifore ren- 
dered, and upon which an appeoj has been brought and ia now 
pending, or upon which an appeal shaU hereafter be brought. 
When the return has alrcndybeen filed with the clerk of the court 
of appeals, such statemeot shall be filed with him, and be deemed 
H part of such return. 

g SS4. [ass.] On appeal, eeeurUt/ naut be gieen or depotU maJt, 
tadat tueived. 

To reader an appeal effectual far any purpose, a written under- 
taldng must be executed on the part of the appellant, by at least 
two Bureties, to the effect that the appellant will pay all costs uid 
damages which may be awarded againat him on the appeal, not ex- 
ceeding two hundred and fifty dollars; or that eum must be de- 
posited with the clerk with whom the judgmout or order wm 
entered, to abide the event of the appeal. Such undertaking or 
deposit moy be wfuved by a written consent on the part of the 
respondent, 

§880. [284.] (Am'd 18B9, 1862, ISaS.) E-cUit^ tuU*—Oti jvdg- 
mml/or moruii/.secur^lj/ to llai/ eaamtion. Nae v/iderlatinff on tvrtSa 
mfinl btcomiTig isigolvent. 

If the appeal be from a judgment directing the payment of 
money. It shall not stay the esecution of the judgnaent, unless a 
written undertoIdDg be eiecutcd on the part of the appellant, by 
at least two anrotles, to the efiect that, if the judgment appealed 
from, or any part thereof, be affirmed, or the appeal be dismisBOd, 
the appellant will pay the amount directed to bo paid by Ihe judg- 
ment, or the part of Boeh amount as to which the judgment Bfaoll 
be affirmed, if it be afBrmed only in part, and all damages which 
■hall be awarded ogujiat the appellant upon the appeal, 'When- 
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r.it ahall be made aatisfaotorily to appaar to the court that since 
execution of the undertakiiig the sureties have become inaol- 
vcut, tbe court maj, by rulo or order, require the appellaiit to ex- 
ecute, file, and serve B new uudertaliiDg as aboTe ; and in case of 
neglect to execnte Buch undettaking wilMn twenty daya after the 
Berrioe of a copy of the role or nriler requiring such new under- 
takiiig, the appeal may, on motion to the court, be dismissed nith 
costs. WhoncTer it shall be necessary for a party to Miy action or 
proceeding to give a bond or an undertaking, with surety of sure- 
ties, he may, in lieu thereof, deposit with the officer or ioto court, 
as the case niayrequire,nionej to tie amount for which such bond 
or itndertaldng is to be given. The court in which such action or 
proceeding is pending may direct what disposition shall be made of 
snch money, pending the action or proceeding. In any case wbere, 
hf this section, the money is to be deposited with an officer, a 
judge of tbe court, at special term or at chambers, upon the appli- 
cation of either party, may, before such deposit is made, order it 
to be deposited in court instead of with SQch officer ; and a deposit 
made, pnrauant to suoh order, shall be of the same effect as if made 
with Boch officer. 

% see. [aSB.] (Am'd, 1849.) E^aating miHa—If judgmaU he to 
d^ver deeummt or pertonal properly, it matt be dgiodted, or aeeurily 
leginen, 
J If the jadgment appealed &om direct the asragnmont or delivery 

I ■ tf doentnenta or personal property, the esacntion of the judgment 
l>ihaU not be stayed by appeal, nnlesa the things required to be as- 
f ngned or delivered be brought Into court, or placed in the ousWdy 
oi SQCb officer or receiver aa the court shall appoint, or miless an 
ondertaking be entered into on the part of the appellaut, by at 
least two sureties, and in such amount as the court, or a judge 
thereof, or couaty judge, shall direct, to the effect that the appel- 
lant will obey the order of the appellate court upon tbe appeal. 

§ 887. [SSfl.] Eiislituf suite — If lo exeeute eomieaattte, it mat 
hi exeeattd and depoeited. 

If the judgment appealed from direct the execution of a oonvey- 
anoe or other instrument, the execution of the judgment shall not 
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be stayed by tbe appeal nntil the instmineDt ahull hnve been ex& 
cutcd and deposited with the clerk with whom the jndgioeBt is 
entered, to abide the judgment of the appellate court. 



§339. [28'r.} Kdiliiig tuiti — Securily teAcre judgment it to di- 
liver reai prop^ty or for a tale of mortgaged premiset. 

If tbe judgment appealed from direct the Bale or delivery of 
poBSOBaioD of real property', the execution of the same ahaU not be 
etayed, onlesa a written oDdertakiDg; be executed oc the part of 
tbe a[n>elituit, with two Buceties, to the effect that, daring the pos- 
eeasion of Buch property by the appelluat, ho will not commit, or 
suffer to be committed, any woatc tbereon, and that if the judg- 
ment be affirmed, he will pay tbe value of the use itnd occapation 
of the property, from the time of tbe appeal until the delivery of 
possession thereof, pursuant to the judgment, not exceeding a sum 
to be fixed by a jadge of the court by which judgment was ren- 
dered, and which ehall be specified in the iindertaliing. When the 
judgment is for tbe sole of mortgaged premises, and the payment 
of a deficiency arising npon the eale, the undertakiDg ahall also 
provide for the payment of such deficiency. 



§ 339. [288.] (Am'd 1849, 1861.) Exuiling tuit»—Stay of pn- 
ecidingt, upon lecarih/ being given. 

Whenever an appeal is perfected as provided by sections S8B, 
38S, S3T, nod 336, it stays aU further proceedings in the eoort be- 
low npon the judgment appealed from, or upon the matter embraced 
therein ; bnt tbe court below may proceed upon any other matter 
incladed in the action and not afTeoted by the judgment appealed \ 
from. And tbe court below may, in its diseretioD, dispenae witbl 
or limit the security required by sectiona three hundred and Ihir^- f 
five, three hundred and thirty -six, and three hundred and thir^fl 
eight, when the appellant is an executor, administrator, tmatee, OV I 
other person acting in another's right ; and may also limit su^fl 
security hi an amount not less than fifty thousand doUarE, in 1))»9 
cases mentioned in sections three hundred and thirty-six, thrMf 
hundred and thirty-seven, three hundred and thirty-eight, w 
it would otherwise, according to those sections, exceed that bi 
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g 340. [289.] (Am'd 18*9.) E-aating ruin— Undertakings may 

The nndertftMngs preacribed by sactionB 38i, 335, 336, and 3SB, 

maybe la one ine(raiuent or several, at theoptjoa of the appellant ; 

ud a copy, intlodlng the names and resideace of the snretiea, 

I tuDSt be served on Uie adverse party, with the notice of appeal, 

a deposit is made as provided in section 334, and notiea 

I thereof given. 

g 841. [290.] (Am'd 1810.) iMstiiij juite — Ssrariiji to be ap- 
pnved and to jvttify. 

An undertaking upon an appeal shall be of no efPset, unless it bo 
tcoompanied by the affidavit of the sureties that they are each 
worth double the amoont specified therein. Tbe reBpondent may, 
however, except to the flufficleney of the sureties, within ten days 
after tbe notice of tbe appeal; aod unless they or other sureties 
justify before a jndge of the court below, or a county jndge, aa pre- 
scribed by BBctions 19B and 1 9 B, within ten days thereafter, the 
appeal Hholl be regarded as if uo undertaking had been given. 
The juetifisation ehall be upon a notice of not less than five days. 

§ 84S. [391.] (Aui'd 1849.) MasHxg suita—FerahaMe property 
may be sold notteil^ntrmdinff appeal. 

In the uaaos not provided for in sections 335, 336, 887, 388, and 
339, the perfecting of on appeal, by giving tlie □ndertaking' men- 
tioned in section 334, shall atay proceedings in the conrt below 
upon the judgment appealed from, except that where it directs the 
sale of perishable property, the court below may order the property 
to be sold, and the proceeds thereof to be depoMted or invested, to 
abide the judgment of the appellate court. 

§343. [292.] Existing Kuiln-^UndBrlaJcing must be Jiled. 
The undertaking must be filed with the clerk with whom tbe 
jadgment or order appealed from was entered. 



CODE OE' PROCEDtJKB. [§§ 344-347. ] 



Appiallo tht Supreme Cowi/mi 









g 844, [293.] (Am'd 1849, 1868, 1860.) ffisjMn^ mib—Apptal, * 

An appeal may be taten to the snprenie court from the jadg- 
ment rendered by a connty court, or by tbe taayor'a courts ur tliD 
recorders' ooarta uf citiea. 

An appeal also may be taken to the anpreme conrt from any or- 
der aifecting a aabstaatial right, made by a. oounty court or a connty 
judge, in any action or proceeding ; and auch appeal shall be heard 
OD a copy of the papers on whiuh the order appealed from traa 

g S4B. [294.] Existi»,g nmts — SecuHhJ mmt he given as «poji ap- 
paal to coTii-t of appeals. 

Security must be given upon auch appeal, iu the same mi 
and to the aama extent, as upon aa appeal to the court of appeals. 

g 346. [S96.] .£kiiCinff imts — Aj^ala, wTieiv hgard. 
Appeals in the inpreme conrt shall be beard at a general term, 1 
either in the district ambraciug the connty where the judgwen 
order ^pealed from woa entered, or in a coanty adjoining that ' 
CDOnty, except that where the judgment or order was entered in 
the city and county of Kew Yort, the appeal bIihU be heard in tie 
first district. 

g S4T. [206.] (An:i'dlS4g.) Eiisliiig »Mk — Judgmetii <M <)f^t(d,'m 
where etitired and docketed. 

Judgment upon tlio appeal aholl bo entered and docketed witll \ 
the clerk in whose office the judgment-roll is filed. "When the ap- V 
peal is heard in a county other than that where the judgment-roll f 
ie tiled, or is not from a judgment of a connty court, the judgment J 
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[297.] {Am'd 1849, ISBl, 1863, 1859, ]S63.) A]:jieaU 
/tobi, arcaii and special term lo mme court in generiU term. Security 
Ae&m oniindciiaMng. 
ia the BDpreme court, the Buperior court of the citjofKewYork, 
and the conrtof coromon pleas tor the citj and county of New York, 
an appeal apon tbo law may he taken to this general term from a 
judgment entered upon the rcptvt of referees or the direction of u 
BLDgle jndge of the same court, in all cases, bud upon the fact when 
the trial is hj the i mil l_j^i iifi ii ii Bach an appeal, however, ' 
does not stay the proceedings, unless security he given as upon an 
appeal to the court of appeals, and such security be renewed as in 
cases required by section 33B on niotioD to the court at special 
' unleea the court, or a judge thereof, eo order, which order 
may be made npon such terms, ua to security, or otherwise, as may 
be just, SQoh security not to exceed the amount required on an ap- 
peal to the court of appeals. In the sapreme court, the appeal 
must be heard in the same manoor as if it were an appeal from an 
inferior court. 

a action shall be commence^ upon any midertaking given or 
given in pursuance with the provJBions of this aoction, ontU 
ten days after tlie seryice of notice on the adverse party of the 
of the order or judgment affirming the judgment appealed 
from. And in case an appeal has been or shall be taken to the 
of appeals from such order or judgment of affirmanco, and 
secniity given according to law so as to stay the issuing of exe- 
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cution, BO action aliall be commenced or recovery had upon any 
undertaking given or to be given in pnranance of the provieSona 
of this section ontit alter the final determination of such appeal. 

§349. [£99,] (Am'd 1849, 1B51, 18CS, 1863.) Ajiptalt from 
ordtri al gMriai term. 

An appeal may, in like manner, and within the same time, be 
taken Irom an order made at a apeciitl term b; a single judge of 
the same cottrt or county, or a Bpecial county judge, or by a re- 
corder, or by any recorder'a court of any city, Id any stage of the 
action, inoluding proceedings Bapplement&ry to the execution, and 
may be thereupon reTicwed in the following esses. 

1. When the order grants or refueea, continues or modifies, a 
provisional remedy. 

2. When it grants or ref\ises a new trial, or when it anetsins or 
oyermlaa a demurrer. 

3. When it iovolves the merits of the action, or some part 
thereof, or affects a BubataDtial right. 

4. When the order in ctfect determines the action and prevents 
a judgment from which an appeal may be taken. 

6. When the order is made upon a aummnry application, i 
action after jndgmeat, and affecta a substantial right. 

§ asO. [300.] Appeal* from ardcrii al ekambiTi. 

The last section shall include an order made oat of court apon 
notice, but in mch case (he order must be first entered with the 
clerk. And for the purpose of an appeal, any party affected by 
such order may require it to be entered with the clerk, and it 
shall be eotered accordingly. 
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Appeal to lAi Cwrt of Common Flem for tht (% and Gnmiy of 
Nev York, or to a Couh^ Court, from em Inferior Court. 
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S8I. Judpnenl-r. 

889. ReatltnliDn. 
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gS61. [301.] (Am'd 1849.) Eldiling mils — Existing laat re- 
pealed, and tlus chapter tabatiluted. 

All statntes, now in force, providing for the review of judg- 

mente in civil casea, rendered bj courts of justieea of tbe peace, by 

the marine court of the city of New York, by the juaticea" Cflurta 

in the city of New Torlt, by the monieipol court of the city of 

Brooklyn, and by the josticca' courts of citiea, and regolating tbe 

I practice in relation to Buch review, are repealed ; and hereafter, 

L the only mode of reviewing such judgments ahall be an appeal, as 

I ipreacribed by this chapter. 

' g 362. [302.] (Ara'd 1849, 18B7, 1882, IBfiS, 1864.) ^ev-Hni; 
tuia — Sji vihai courto Jvdgmenla ta be renKioed. New trial. 

Wlian a judgment shall have been rendered by the general 
term of tbe marine court of the city of New York, or by a juBtiee 
of a jaatices' court «( that city, the appeal shall be to the court of 
ooinniou pleaa for the city and county of New York. 

The appeal from the general t«rni of tho marine court pre- 
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scribed her^n, ehall be from sn actual detennination atmch gene- 
ral lerin only, and shall be taken wilhin twenty days after jndg- 
it b]; such general t«rm. Id the ci^ of Bnfl^o, the ^tpeslB 
from the courts of joaticee of aaii city ahall be to the snperioi 
court of eald city. When rendered by any of the other court! 
eniunerated in section tltree hundred and Sfty-one, the appeal ahiU 
3 the coimty conrt of the county where the judgment wai 
rendered. On mch appeal, when the amount of the claim or 
IS of ei&er paKy litigated in the conrt Ix^low shall exceed 
fifty dollars, or when in an action tt) recover the poeaesaon of per- 
gonal property, the valae of the property as assessed and the 
damages recovered ahaU «ice<^l fifty dollars, eiclusive of costs, a 
new trial shall be had in the cuunty court in the foUoHing cases : 

1. When the jndgmeat iras rendered iqjon as iasae of law 
jcdned between the paitles. 

S. When it was rendered apon an issue of fact jcnned betwe^ 
the parties, whether the defendant was present at the trial or not. 
And when the ^peal id to the superior roort at Bu&lo, in tin ' 
cases in which, by the terms of tiat eediaa, s new tnal nay be 
bad, ?Dch new trial shall be bad in the said superior oomt. 

Prtnided, howcTcr, that Ute appellant may, in cases when (IM 
atnoont litigated exceeds fifty dollars, state in the iiolJc« of H^oA 
that such appeal is taken apon qaestions of Law oulj, in wUck 
Mae a new tarial shall not be had in coimty court, bat the a^Ml 
dMll b« beaid and ddennined in the ame manner as if the amontl 
t in said canse ffeaieA was fifty dollBl 



I ISM. [KHL] <Am-d I8S1, ISEi.) BAtii^ nib— Jff«< aia 

"n* affiiiUaiit ahaH. wilUn tw«aty days afi«r judemtnt, a«n 
• Mtfoxtf i9fMa].iMi^1^gmBnds«!pnawhididM ifp^ M 
famdod. lril>«>dc«M«tI«M»4and^MpM((n» Ml pMMi^ 
•Mf«i,ia>d 1had<*»dnt«a w* affiMr, ke (tofl bra* t««4! 
tej^ ^m pi r w iial M<S«e of 1^ joA^ni. to • 
■nwal |wti>i4«4 farts thii and tiic next scrUaa. 
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gSM. [804.] (Am'd 18-19, 1861, 1852, 1851, 1S63.) JSxitiiing 
nub — yofiee of i^iptal to be leraed on jiatiue, and eoats of return to 

The notice of appeal must, within the same time, he served on 
the jnetice personally, if living and witliiu the conntj, or OS Ub 
clerk, if there he one, and on the reapondent, personally, or by 
Isaviiig it at his residence, with some person of anitabla a^ and 
discretian; or, in case the respondent is not a resident of each 
oounty, or cannot, after due diligence, be fonnd therein, In the 
game mnniter, on the attoroey or ngunt, if any. who is a resident 
of BQch GOUDty, who appeared for the respondent on the trial ; and 
if neitber the respondent nor RQcb agent or attorney can he fonnd 
in the eoonty, tho notice may ha served on the respondent by 
leaving it with the clerk of the appellate court ; and the appellant 
must, at the time of the service of the notice of appeal on the jus- 
tice or on bis clerk, as berein provided (except in cases of appeals 
from the disdict courts in tho city of New Tork and the general 
term of the marine court of the city of New York), pay to such 
jnatice or clerk the costs of the action, inclnded in the judgment, 
t<^etber with two dollars, costs of the return, which shall be in- 
cluded in the judgmcntB for coats on reversal. In all caseB of 
appeal from the general term of the marine court of the city of 
Hew York, and from the district courts of the city of New York, 
to the court of common pleas for the city and oounty of New York, 
the appellant ahnll, at the time of the service of the notice of ap- 
peal, pay to the clerk of the marine court, or to the justice or 
clerk of the district court, two dollars, as" costs of the retnm to 
such court of common pleas, which costs, so paid, shall be inclnded 
in the judgment for costs, in case the judgment of the court below 
aball be reversed; and the appellant shall also csecnte, on the 
appeal, a written undertaking on his part, with one or more sofB- 
itiea, to the effect that the appellant will pay all costs, 
diBbursements, and extra costs, awarded against him in tho court 
below, if such judgment shall be affirmed by the appellate court, 
on such appeal, together with all costs and damages which may be 
awarded against him thereon; sncli sureties to justify iu double 
the amomit specified in the undertaking; such undertaking and 
the BDf&uieucy uf the sureties to bo approved by the justice of the 
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caart below, or ono of the judgoa of the court of conunOD plena; 
or the sppetlant may dcpoeit, vith tho clerk of the court of ooni' 
man ploaa, the coats, disburBenients, and extra coats, icclnded in 
the judgment in the court below, and the snm of fifteen dollars, 
to meet any costa that may be awarded agaiiiBt him on s 
appeal ; and anch appeal &om the general term of tho marine cc 
and the diatrlpt court ahall bo ineffectual, anleBS, within tho t 
specified for briaging the appeal, the appellant execute euoh 
dertaking or make such depoait; the undertaking, whan eiecoted 
and approved, to be filed with tho clerk of the 
pleas; tho amount so dopoaited ahol) be repaid by said clerk to 
the appeilaat, if he saeceed on the appeal ; and in caae the jodjf- 
ment be affirmed, tho said clerk ahall, after execution ia iaaued, pay 
over the amount, so depoaitod, to the respondent, wliich shall be 
credited on the eiecution isaned on the jqdgment of affirmance, 
the extent thereof, and the balance, if any, on 
on the judgment oppealed irom. 

§ 356. [SOS.] (Am'd 1840, 1863.) Eat&ng tuia—Seeunty Ib 
ttay exeeiUum. 

When, by tho torma of section three handred and fifty-two, tlur 
appellant is entitled to a new trial, in the appellate court, he 
at the time of taldng hia appeal, and in all other cases if he desires 
a stay of eseoation of the judgment, give security as prOTided in 



gSBfl. [306.] (Am'd 1849.) BjisHriff sails— Form of 

The security ahall be a written undertaking, esecuted by ona 
or more safficient enretiea, approved by the coouty judge or by 
the court below, to the effect that if jodgment be rendered againiit 
the appellant, and execution thereon be returned nnsatiafied, In 
whole or in part, the sureUes will pay the amount unaatiafied. 

§857. [SOT.] (Am'd 1849.) SeUHnff suits — EtecuHon, hax 

The delivery of tho nndertakiDg to the court below ahall atay 
the issning of BKecution ; or, if it hare been issued, the service 
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of a copy of the imd^rCakiog. ceriiiied hj the court below, □pon 
^e officer bulding the eieeutioii shall stay further prooendiogB 






§ 888, [SOS.] (Am'd 1849.) S^UHn-j guilt— In case of death of 
\ fl l tii ee, vndertakitig lo bf filed. 

'* Where, by reason of the death of a justice of the peace, or hia 
Jnmoval from the county, or any other cause, the nndertakiiig on 
'"le appeal cannot be delivered to Lim, it shall ha filed with the 
ark of the appellate court, aud notice thereof giren to the re- 
udent, or his attorney or agent, as provided in section 3S4; 
I ahal! thereupon have the same effect aa if delivered to tlie 



tt9. [309.] (Am'd 1B49, 1852,) Batting tuUi—FUitiff m lieu 

}iai of notice of appeal. 

len, hy reason of the death of n justice of the peace, or lii« 
'Aeence from the county, or any otiier cause, the notice of appeal 
i.MnDot be served as provided by section 353, it niay be served by 
ileikTiiig the same nith the clerk of tlic county. 

I § 880. [311.] (Ani'd 1819, iS5S, 1862.) Misting auiVs— fie/ui-n, 
InAm and haa made and compelled. 

i' The court below ahall thereupon, after ten days, and within 
^Idrty days after service of the notice of appeal, make a return to 
jUie appellate court of the teatimuny, proceedings and judgment, 
'litaA file the same in the appellate court Tlie return may be uotn- 
(tHilled by attachnient. But no justice of the peace shall be bound 
jto make a return unless the fee prescribed by the lost section of 
.this chapter be paid on the aervice of tlie notice of appeal 

If § 861. [311.] ,£U<AV *ml*—BoU made if juaUct bt But of 

f When a justice of the peace, by whom a judgment appealed 
fAom waa rendered, ahall have gone out of office before a return ia 
kordered. be shall. nererthulesB, make a returo in the some manner, 
Wd with the like effect, as if he were atill in office. 
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§383. [313.] (Am'd ISSt.) ExaHt^ mdH—FwUier retttrn. 

If the retnm be dereotive. the appellate court may direct a 
further or amonded retcm as often ss may be necoasarj, and may* 
compel a compliaDCe with its order by attaehment. And the court 
shall always be deemed open for Uiese purposea. 

g S6B. [S14.] EiinS.'ng tmia—JiatUe dead, irmae, or abnenl. 

If a juBtke of tba peace whuao judgment is appealed from 
Bfaall die, become inaase, or remove from the State, the appelUte 
court may-examine witneesea on oath, to the facts and circnm 
atancea of the trial or jutlgmcnt, and dut^^rtuino the appeal, as if the 
fncts had been returned by the jnetice. If he shnll have remOTCd 
to aDotber coonty within the State, the appellate court may com- 
pel him to make the return, as if he were atlll within the connt; 
where Ihe judgment was rendered. 

g 364. [31B.] (Am'd 1862, 1863.) EaiUng saiU— Hearing upon 
return, Damiasing appeal if not hronght on. 

If a return be made, and the appeal ia from a judgment where 
a new trial may not be had, as provided by this chapter, it may bo 
brought to a hearing at a general term of the appellate court, 
upon notice by either party of not leas than eight dajH. It ahall 
be placed upon the calendar, and continue thereon without fur- 
ther notice until finally diapoBod of. But if neither party bring 
it to a hearing before the end of the second term, the court ahill 
dismisa the appeal, unlesB it continue the same by speciBl order, 
for cause shown. If the appeal ia from a judgment where a new 
trial may he had, it may be brought to a hearing or trial at anj 
term of tbe county court at which a petit jury ahall bo summoned 
to attend, upoo the eame ncitioo aa provided for actions in the au- 
premo court ; at least eight days before the court, the party deair- 
ing to bring on the appeal shall sarvB a note of laaoe on the clerk, 
and the clerk shall thereupon enter tlie cause on the calendar, ac- 
cording to the date of the return. 

Ant] tbe provisiooB of tliia chapter for a new trial shall applji 
at well to appeals heretofore taken and now pending, aa those 
bereufter to be brought. 
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g 8B6, [818.] (Am'd 184B.) Ekitting aa6i—To be litard m ori- 
ginal papers. 

The appeal bIiaII be heiird on thu original papers, nnd no copy 
thereof need be furnished for tbe use of the coort. 

g SOB. [an.] (Am'd 1B49, 1851, 1862.) .£Ms%i mUi—Jvdg- 
mat> on appmL Nea trial. 

Upon the hearing- of the appeal, the appellate conrt bIibU give 

Ijadgment according to the justice of the caae, without regard to 
teahnlcal errors and defecta which do not affect the merits. In 
giving judgment, the court may affirm or reverse the judgment of 
UiS ooort below, in whole or in part, and oa to any or oil the par- 
(les, and for errors of law or loct. If the appeal is founded on an 
■error in fact in the proceedings, not aSecting tbe merits of the 
*otioo, aud not within the knowledge of the justice, the court may 
dstsrmiue the alleged error io fact on affidavits, and may, in its 
diacretjon, inquire into and determine the same upon examination 
of tlie wituesaes. If the defendant failed to appear before the jus- 
tice, and it is shown by Hie affidavits served by the appellant, or 
Athetwiae, that moDifest injnstice has been dnue, and he satiBfac- 
torily eicoGes Iiia default, the court may, in its discrefion, aet aaide 
iOT snSpendjndgmeut, and orders new trial before the same or any 
Other jostice 1^ the same county, at anch time and place and on 
tach terms aa the court may deem proper. Where a new trial shall 
1)8 ordered before a justice, the partiea must appear before hini ac- 
ording to the order ot the court, and the same proceedings must 
Uiereupon bo had in the action aa on the return of a eummons per- 
onally served. If the appeal shall be from a judgment in which 
tnew trial maybe hod, as in this chapter provided, the court shall 
proceed to the hearing of the cause, if tbe issue joined before the 
Justice was an issue of law, or to the trial thereof by jury, if anch 
eae was npon a queafion of fact, 
1, If the issne joined before the justice was an issue ot law, 
the court shall render judgment thereon according to the law of 
ise ; and if sach jndgment be against the pleadings of either 
party, an amendment of such pleading may he allowed oa the aame 
s, and in tibe caae, aa pleadings in actiooa in the supreme conrt, 
the court may thereopoa require the oppo^te party to Boawer 
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Boch amended pleading-, or join ieaue thereou, as tb^ case maj' re- 
quire, Enmmorilj. 

2. U, upon an appeal in nn issue of law, the court should ad- 
judge the pleading compluced of tfi be valid, it shall, in lihe min- 
ner, require t)ie opposite party summarily to luiswer such pleading 
OF join IsBoo thereon, aa the case may require. 

8. Upon an issue of fact being so joined, the court shall pro- 
ceed to hear the same tried by a jary iu the same manDer as IssneB 
joined in the Bupreme court. 

4. Every issue of fact so joined or brooght upon an appeal sLall 
be tried ia the same raanner as iu actions commenced in tlie su- 
preme court. 

5. The court sboU have the same power over its own determi- 
nations, tlie verdict of the jury, and shall render judgment thereon 
in the same manner us the Buprerae court in actions pending 
therein. 

6. Either party may move for a new trial in eaid court on a 
case or eJtception, or othenviac, and Huoh motion may be made be- 
fore or after judgment boa been entered f and the provisions of this 
act in relation to the proceedings on receiving' the rerdict of a 
jury, exceptions to the decisions of the com't, making and settling 
case and exceptions, motions for new trials, aad moldng up the 
jndgmeut-roll in the supreme court, are hereby made applicable to 
all nppealH brought up for tiial, as in this chapter provided. 

g 3ST. [91B.] (Am'd 18fl2.) ExiiHnff mita—Jvdpnenl-Totl. 

To eyoTj judgment upon an appeal there shall be amteved the 
return on which it was beard, which shall be filed with the clerk 
of the court, and shall constiCuto the judgment-roll. 

g 3fi8. [S21.] (Am'd 18W.) Existing milt— Coeli, hme aietinlid. 

If the jndgmcnt be affirmed, coste shall be awarded to the re- 
spondent. If it be reversed, costs shall be awarded to the appel- 
Isnt. If it be affirmed in part, the costa, or auch part aa to the 
court shall BOem just, may bo awarded to either party. 

g S6B. [322.] (Am'd 1849, 1867.) £!™««jf »««b— J?o{ifiriio«. 
If tlie judgment below, or any part thereof, be paid or collected, 
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Bud the jndgraent be aflerwania reversed, the appellate court Bball 
order the amount p^d or colleoted to be restored with interPBt 
a the time of such payment or collection. The order maj be 
obtained on proof of the facta made at or after the hearing, upon a 
preTioDB notice of six dajBi and if the order gball be made be- 
fore tbejod^ent is entered, the amount may be included in the 
judgment 

§ 870. [SaS.] Eaatinn SKiis— Srffinj o/ eoslg and reeopftp. 

If, upon an appeal, a recovery be bad by one party, and oosta 
be swarded to the other, the appellate coart shall set off the one 
agunst the other, and render judgment for the balance. 

g 311. [324.] (Am'd 1649, 13BI, ISa2, 18H3, I8M.) Eiutinff *iiU» 
-The eotli on apptal. 
Costs shall be allowed to the prevailiog party In judgments 
rendered on appesl, in all cases, with the following exceptions and 
limitationB : — In the notice of appeal, the appellant shall state in 
what particular or particulars he claims the judgment shonld have 
boen more favorable to liim. Within fifteen days after the service 
cf the notice of appeal the respoudent may serve upon the appel- 
it and justice on offer, in wilting, to allow tbe judgment to be 
eorreoted in ony of the particulars mentioned in the notice of ap- 
peal. The appellant may thereupon, and within five daya there- 
after, file with the justice a written acceptiaace of snch offer, who 
shall thereupon make a minate thereof in his docket, and correct 
BOoh jndgment accordingly, and the eame, an corrected, shall stand 
aa lijs judgment, and be enforced accordingly; and aoy execution 
which has been issued upon the jndgment appealed A'om shall be 
nmended by the justice to correspond with tbe amended judgment ; 
and DO nndertalLing given to stay execution shall be enforced for 
more than the amount of the corrected judgment. If such offer be 
not mode, and tiic judgment in the appellate court be more favor- 
able to tbe appellant than the judgment to the court below, or if 
snch offer he mode and not accepted, and the judgment of the ap- 
pellate court be more favorable to the appellant than the offer of 
the reapondent, the appellant shall recover costs, If tbe offer be 
made, and accepted by the appellant, the appellant shall recovet: v. 

1\ 
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ail hia ^baraements on appeal, met all bis Eoats. m llie eomt be- 
low. But the ^peDant ehall not recoTer coats txMpt b> praridiid 
in tbie chnpter. The respondent ahall be entitled to recover coM« 
where the ftppelluit b ant. 

Whencrer cixiU are awarded to the spp^llant. he eholl be al< 
lowed to tax, as part thereof, the costs and fees paid to the justice 
on makiiig the appeal, as diabursemente, in addition to the coeta 
in the appelUte court; and when the judgment in the Boit before 
the jnstlce was against aach appellant, he shall further be allowed 
to tax the costs incnrred by bin) which he would bare been en- 
titled to reoorer in ceae the judgment below had been rendered in 
hie &Tor. 

I^ upon an appeal, a recovery for any debt or damages be had 
by one party, and cortg be awarded to the other party, the tonrt 
ahaU set off each coats against snch debt or damages, and render 
jndgment for the balance. 

The fallowing fees and costa, and no other, eioept fees of offieere, 
diBburaemente, and witneesea' fees, shall he allowed on appeal to 
the party entitled to costs as herein provided, when the new trial 
ia in the county court : 

For proceedings before notice of trial, ten dollars. 

For all subsequent proceedinga before trial, seven dollars. 

For trial of an issue of low, ten dollars. 

For every trial of an issue of fact, fifteen dollars. 

For argument of a motion for a new trial on a case of bill of 
exception, ten dollars. 

In all coses, to either party, for every term, not exceeding five, 
at which the appeal is necesearily on the calendar and is not 
tried or ia not postponed by the court, seven dallars. 

In other appeala the costs shall be as follows : — To the appel- 
lant, on reversal, fifteen dollars ; to the respondent, on the afiirm- 
ance, twelve dollars. If the judgment appealed from be reversed 
in part and affirmed as to the residue, the omoant of costs allowed 
t*> either party shall be such sum as the appellate court may award, 
not exceeding ten doUars. K the appeal be disuiiaeed for want of 
prosecution, as provided by section SB4, no costs shall be allowed 
to either party. In every appeal, the justice of the peace before 
whom the judgment appealed from was rendered, shall 
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doUara for his return. If the jndgment be reyersed tor an Btror of 
ftot in the pFoceediu^ not BfTectiag Uie merits, costa eluUl be in . 
iJie disd^ioD of the nourt 

I^ Id tbe luitice of appeal, the appellant aholl not st&te in what 
particular or partioulnrs he claims the jadgmeat should have been 
mode more favorable to him, lie shall not be entitled to coeta un- 
less the judgment appealed fpoio be wboUj reversed. 



> Civil ActioTVi, and General 



Obuteb I. BnbmitUnit ■ 
II. PcdCndJDii. 

IV. Offen of IhB 



Zr. UlHslUniioui pcDiMons. 

CaAPTEB I. 



BiintiUinff a Contmveriy imfftoirf Action. 



§ 3'r2. [S2G.] ConSroBersy, how exihmiUed ailkoul aaHlM. 

PartieH to a qneation in difference, which might be the siibjeot 
of a ciril action, may, without action, agree upon a case containing 
the facta npon which the controversy depends, and present n sub- 
tnieaion of the same to anv court which would have jurisdiction if 
had been brought. Eut it must appear by affidavit that 
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tlie eoatiaverey it real, sad the prooe«diiig in eood Taith, to dettt^ 
jnine tbe righti of the partjeit. Hie court Bhall thereupon beui 
and detenDiDe tbe case, at ■ geoeral term, and reader jadgmmt' 
tbereop, aa If an action were depending. 

g STS, [SSe.] /u(^?in«nf. 

Jodgment shall be entered in the jadgment-bool:, as in 
cues, but without coete for anj proceeding' prior to notice of trial 
Tha case, tha Babmission, and a copj of tbe jodgmeut eball c 
tote the Jndgroent-roll. 

§ B74. [327.] Judgmtja, hoa mforetd or appealed from. 

The jodgmentma; be enforced in the gaiue luaaner as if i 

been rendered in an aetion, and stull be anbjoct to ippeal ii 



Froeeedingt againtt Joinl Debtors, Heirt, Devitta, Ltgatem, 
Tmani» holding under a Judgment D^tor. 






uenl plevdlngfl and procw 



§S7b. [328.] (Am'd 1819.) Partiei, not stunmotied in atHem M 

joint eoniraet, may be mimmoned after judgmctd. 

When a jadgment shall be recovered agunet one 
geTeral persona jolntlj indebted npon a contract, by procee^ng 
proTidud in section 136, tbose who were not originally 
to answer the compliant may bo summoned to show 
they sbuuld Dot be bound by the judgment, in tlio same 
if tbey had been originnlly Hiimmoned. 







(Ani'd 1849.) Ifjvdgtnmt debtor die, hi* i-eprtitK- 
laHiia maif be mirmiumed. 

In case of tlie death of a jad^ent debtor nfler Jud^ent, the 
beirs, deviaeeB, or legatees of the jndginent debtor, or Uie teoontB 
of real property owned bj him and nifepted by the judgmeut. may, 
aStvr the expiration of three years from th^ time of gruDting letters 
testamentary or of admiaiHtrHtion upon the eetute of the testator or 
iatestflte. be anmmoned to show canae why the jndgnient should 
not be enforced against the estate of the judgment debtor in thotr i> 

ids respectively ; and the persoual representatires of a deceased 
Judgment debtor luay be so summoned, at any time within odq year 
after their appointment. 

% 377. [330.] Fonn of sunimon*. 

The summons provided in the last two sections shall be sub- 
Bcribed by the judgment creditor, his representatives or attorney, 
AbII describe tlie judgment, and require the person summoned to 
diotr CBQse within twenty days after the service of the sunuDons ; 
■Dd shall be served in lilie manner as the original s 



g 379. [33 1 .] To be aceompanitd by affidavit of amotml due. 

The summons shall be accompanied by an affidavit of Ihe per- 
Wn Bubacribing it. tliat the judgment has not been satisiied, to his 
biDwIedge or information and tielief, and shall specify the amount 
due thereon. 

g 37B. [332.1 (Am'd I84II.) P.trti/ i^mmoned may aiitmr ..nil 
di/end. 

Upon such BUmmoaa, the party summoned may answer within 

■ the time specified therein, denying the judgment, or setting up 

■ Imy dufeuee wliicli may have arisen subseqaently ; and, in addition 
f thereto, if he be proceeded against according to aecUon 37B, he 
f iuay make the same defence whiclj he might have originally made 
fr^ the action, except the statute of limitations. 

% 680. [S33.] (Am'd 1849.) Si^iequenl plradingn and proeeed- 
•u/i utme at in aeHon. 
The party issuing the summons may demur or reply to the on- 
r, and the party summoned may demur t« theie^v^-, »,«& ^tW 
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iMsea BSf be tried and jadgment may be given in tbe « 
Ber M in ui Bction, sod enforced bj ezecation, or tbe qiplic* 
of Ibe property cbat^cd to Uie pnyment of Ibe jodgment aa^ M 
BomptJled by atUchment, if neceflaary. 



. [331.] lAm'd 1849.) An* 



Tbe answer and reply bIuII be verified in the 
lanner, and be anbject to Ibe aame ralea, »a Ibe an: 



md t^fy to it per^U^ 
and reply 



Oon/cition of Judyramt miAoul aclioi 



% 382. [336.] J-adjjiaeut may ht eon/toed for dfU dut or i 
gmi Uabiiitg, 

A jnd^meDt by confeBsioD may be entered, witbout i 
eitiier for money due or to become due, or to secure 
against runtingeDt liability on belialf of tbe defendant, or both, b 
tbe manner prescribed by tlua chapter. 

g 3SS. [336.] Statement in vriting. and form Ihrrrof. 
A Btatement in writing must be made, signed by the defend* 
and verified by his oatli, to tbe following effect: 

1. It niuBt state the amonnt for which judgment may be e 
tered, and authorize the entry of judgment therefor. 

2. If it be for money due or to become due, it must s' 
cisely the facta out of which it arose, and mnst show that the St 
confessed therefor is jnaUy due. or to beoouic dite. 

8. If it be for the purpoae of securing tlie plaintitr against 4 
contingent liability, it mnst stAte concisely the facta constitatil 
tbe liability, and mnst show tliat tbe sum confessed therefor ii 
not exceed! the same. 
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g S84. [S3T.] (Am'd lS4e, ISRl.) Judgmtni and execution. 

The statement niaj be filed with a county elerk, or witb a dark 
of the euperiur court of thu city of Sew Turk, who slmll endorse 
apoD it, and outer io the judgment-book, a judgment of the auprtmu 
or eiiid eupcrior court, for the amount confessed, with five dollars 
costs, togotJior with diabarsuiiionts. The Blatoiuent and aflidavit. 
with the judgement endorsed, shall thenceforth become the jndg- 
mcat-rull. EiecntiooB may be issued and euforeed thereon, in the 
same manner as upon judgmcubi in other cases in such cmirte. 
When the debt for which the judgment ie reeovured is not all dne, 
ur is payable in inBtnllmentB. and the iustallmuulH are not all due, 
the execution may issnc upon such judgment for the colleRtion of 
such installments as hare become due. and shall bo in tlie usual 
form, but fihsll have endorsed thereon, by Hie attorney or person 
the aama, a direction to the sheriff to collect tlio amonnt 
Boch juilgment, with interoEt and coats, which ammmt itball 
be stated, with intereet thereon, and the coats of said jndgincDt, 
Hotwithstanding the issue and collection of such executJon, tlie 
jndgmenl shall remain as security for the installments thereafter to 
nd wheneTur any fm^her iDstallmeuts become ilne, 
Bxeoutiun may. in like manner, be issued for the collection and un- 
the same. 



SlonuH S>^. Offur ot C(iini>rniiit9«. 

MO. riafenJunt iiixy (pffcr lo liqnirialc ilninngp^, 
SKI. (Htecl of nocepliLiice or rcrnanl of olTst. 

§ 386. [338.1 (A"'"! '8BI.) OJa- o/ n™pj'o™.«. 
The defendant may, at any time before the trial or verdict, 
V6 npon the pMnilff an ofFuF in writing to allow jadgmeat to bo 
Ukm ngaiiiat lihn for tlie snm or property, or tu tlie effect therein 
Qiedfled, with coate. If the plaintiff accept the offer, and §;lve 
noUoe thereof in writing, within ten days, he may filatbeannunons, 
domplaiDt. and offer, with nn affidavit of notice of acceptance ; aiiil 
pib clerk must thereopon enter judgmeot accordingly. If the no- 
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ticc of occeptanca bo not given, the offer !b to bo deemed with- 
drawn, luiii c[uinot he given in oviduni^e ; and if the pliuudiT Call 
to obtaiu a mure favombte judgment, he cannot recover costs, bnt 
mnat pay the defendant's coats from the time of the offer. 

g H8B. [339.] Defendant may offer to Kgteidale domuiget Wfr 
dMonally. 

In an action arising on contract, the defonSant may, with Me 
anavcT, serve ufion the pluntiff on offer in writing, that if he Ml 
In his defence, the dnmngeH be aBseaeed at a specified sam ; and if i 
theplaintiff signify Mb acceptance thereof in writing, with or be- 
fore the noUce of trial, and on the trial have a vardict, the dam- 
ages shall he assessed accordingly. 

% 387. [S40.] Effect of acceptanee or re/WoI of offer. 

If the plaintiff do not accept the offer, he shall prove hie dam- 
ages as if it had not been made, and shall not bo permitted to give 
it in evidence. And if the damages asseSBed in his favor shall not 
exceed the snm mentioned in the offer, the defendant shall recover 
hia expenaoa incurred in cunaeqnenco of any necessary preparation 
or defence in roepcut to the question of damages. Snch expense 
shall he nflccrtained nt the trial, 



Ailmuainn or In»pivtion nf Wrillai/ii. 

% S83. [341, 343.] (Am'd 1848.) Sxitting uvUi—frupecHon and 
eo}^ of boohg, papera, awl lioeamenli, how oblained. 

Either party may exhibit to the other, or to hia attorney, at any 
time before the trial, any paper material to the action, and re(]licst 
an admission in writing of its gemUnenesa. If the adverse parly. 
or hia nttomoy, fail to give the Bdmiasion, within four days after 
the retineat, and if the party exhibiting the paper bo afterwarda 
pnt to exponsD in order to prove its genuineness, and the ai 
finally proved or admitted on the trial, such eipenae, t 
tained at the trial, shall be paid by the party refusing the admia- 
trion, unleaa it appear to the BatisGkCtion of the court Uiat there 



h 
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good reoaouB far the refoBal. The court tmfure which aii us- 
Uon is pending, or it judgu or justioo Uieroof, nmy, in Hieii- disccc- 
tltai, and upon due notice, order either party to give Ui the oth<?r, 
irithiD a speciGed time, an tuapootion and copy, or purmiBBiciii to 
'take a copy, of any books, papers, and documents, in his puaBvssiuo 
IT under his uoDtrol, uantwaiog evidence relating to the merits of 
the BctJon or the defence therein. If complitmce with the order he 
Tefuaed, the court, on motion, mny exchide tlie pnpcr from being 
I in oyidence, or [iiiniBli tlie party refusing, or both. 



Chapter VI. 

Szummalion of Parties. 

laaeii SB». AgUoq for diBooyrii shalla1ii:<l. 

gW. A piirtr maj eimnlne hbi ariycniiiry ns » wilnera. 

891. Snoh (HmlnaUon ulsu aUditedbefoio Irlivl. ProcteUiPB LliEm- 

MS. PbiW, how compelled lo attend. 

393. Tntiinauynrparly innyberebuttErl. 

394. KflcDtorrcfuHattDtHUry. 

sen. TeaUitiDiiy or ■ pany nnt rci|>anElve ta the iiiiiiilrli'ii luay bit re- 

buHcd by the oath of the party <:Ming lilvi. 
WS. FenoDB for wtaom BcUoa Is brought or dttt?ni]?d may be exuni- 

Ined. 
S97. EiBiDlnaUoa at co-plaluUff or oo-defmidabt. 

g 380. [S43.] Action for diteovrTg t^dinJied. 

Ifo action to obtain discovery under oath, in uid of tlie prose- 
ontion or defence of another action, sliall bo allowed, nor shall any 
elimination of a party be had. on behalf of the advorsu [larty, ui- 
«ept in the manner preacribod by this chapter. 

§ 390. [344.] Ennting riatt — A parly may exandm: kU advar- 
tary u a vntiieta. 

A party to an action may be examined as a witness, at the in- 
stance of the adverse party, or of any one of several adverse par- 
ties, anO for that purpose may be compelled, in the same manner, 
id subject to the same rutoH of examination, as any other ndt- 
w. to testify, either at the trial, or condiUonally, or upon com- 



g in. [345.] (Am'd 1849.) Ecatinff suiCs — S/irA ivumiiailioii 
iib« tiUinBid before trid. ProceoRiHfi therefor. 

The oxammaHcm, inBtead of being had at thu trial, bb priiviited 
' in the last section, insy bu had at any time befprn the triul, at Uii> 
option of the pnrtj clmmiDg it, before a judge of tlie court, ur n 
£0001}" judge, on a provious nutiee to tbe party to be exauLiiivd, 
and any otlior adverse partj, of at least five daja, unleaa, for gooii 
cause shown, l]io judge order oUierwise. But the party to be ex. 
amiiied sbaU nut be compelled to attend in aoy otiier county thiui 
that of bis rosidence, or whtre be may be ecrveil with n BUBinione 
for his attendance. 

g 392. [346.] (Aui'd 184!i.) Ei.mvs mUs—Pnrty. hxa aimprIM 
toaOmd. 

The party to be exaiuiued, aa in the lost section pnividad, may 
be compelled io attend in the eaoie manner as a witness who is to 
be wiitimnud conditionally ; and tha examination Hhttll be Ijiken 
and tiled by the judge in like manner, and may bu read by either 
party ou tbe trial, 

§893. [M8.] (Am'dlS^y.) Mxi^.«g auila—Tt^tumg of /iirls 
mag be rebuffed. 

Tlie exainination of the party, tliua taken, may be rebutttd hy 
advorea toBtiniony, 

§ 304. [S47.] (Alii'd IS-1'.I.) Mihlinn auila— Effed of nf-md to 
tcidfy. 

If a patty refuse to utlcud and testify, us iu the lost four svo 
tlODS provided, he may be punished as for a contempt, and his 
complaint, answer, or reply, may be stricken oul^ 

§S9e. [310.] {Am'dlG4g, 18G3.) KrUHng auUa—Teitinwiii/ bf 
a parly not reipemive io the inqtnries may be rebutlai hy Ike o<i!h of 
(Ae parly eaSififf Mm, 

A party examined by on adverse party, na in this chapter pro- 
vidud, may be eiamiaed on his own behalf, aubjeat to the same 
ruloa of UJmnii nation as other witnesses. But if ho testify to any 
new matter, not roBpotiaiva to the inquiriea put to him by the od- 
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rse party, or DBceassrj to esploin or qiiBlify his anHwetB thereto, 
dieohsi^ when his answers would charge hlniBelf, BUCh adyersB 

party mny offer himself as b witness on his own behalf in reapect 
er, anbject to the same rulea of examination us 

ither witnesses, and shall be so received. 

>. [SBO.] ^dating »7iilt — Pcnioiu /orvihom aelion a brought 
)r dffendtd may be examined. 

A person for whosu immediate benefit the action la prosecnted 
defendtnl, though not a party to the action, may be examined aa 
vitaesa, in the same manner, and subject to the same rules of 
ezaminntioa, ae if he were named as a party. 

S9'r. (Am'd 1861, 1863.) Editing tuUt—KiaiiiinalUHi of m- 
Hainliffor co-dffendant. 

A party rosy be examined on behalf of hU co-plaintiff, or of a 

eo-def^dant, aa ta any matter In wliieh he ie not jointly intereated 

liable with auch co-plaintiff or co-defendant, and as to which a 

and not joint verdict or judg^uent con he rendered. And 

w compelled t« attend In the same manner as at ILo in- 

Itance of an adverse party ; but the examination thus taken shall 

lot be used in the behalf of the party eiamined. And whenever, 

the oose mentioned !□ aectiooB three hundred and ninety and 

iuree hnndred and ninety-one, ouc of several plaintiffs or defetid- 

itB who are joint contractors, or arennitedin interest, ia examined 

the adverse party, the other of aach plaintifl^ or defendants may 

himself as a witness to the same cause of action or defence, 

\d shall be so received. 

CUAPTRR VII. 
EtantmaHoK of Wiliieises, . 

I la ocHoM and epeclkl proceeiilngs luij ba nituefara on 
ui^r aim behalf, excFiitio ccrtnln cases. 

BB. [361.] jEtMft'nff ntiU—Merett not to txdvde a witneia. 
No person offered as a witness shall be excluded by reason of 
a Intereat in the event of the actioo. 



4- :>vv.t^^ 
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§ 3B9, [3B2,1 (Ani'd 1B51, 18K7, 1868, J86S, 1860, 1888, 18ft& 
SrAnUng mH» — Partin to acStna amd apteiid proceedingii inay bt 
irwd at wUnena on lluiir oum beJiulf, aaxpt m eertain case». 

A jHirty 1,0 an autioo ar speuull proceeding, inrludiDj^ proueec 
iiif^H in surrogAteB* uourta And proci^Ddiiigs for the suouuBrf reoDi 
ery of the po^aesHiun of land, may be^xamined an a witi 
nwn behalf, or In behalf of any other par^, in the eon 
and xabjeot to the stiuie ndes of eKamlDntinD, ae aay other tnk 
nesses; proTldcd, howcTer, that the Assignor of a thing ta action 
shall not be einniiDed io behalf of said party, uor shall a party t 
an iiction be examined in his own behalf Id reapeet to ai 
tion or communicittion had persooally by said asslgm 
party, respecUvely, with a di'oeased person, aguinsl parties who 
■re the cxeeutors, adminiatrutora, heirs-at-Eaw, next of kin, or i 
signees of such deceased person, where they have aequired tifle 
the cause of action ininiediatety from such deceased peraon, or ha 
bean sued as such by the executors, admiuiBtratorB, heirs-at-la#; 
next of kin, or mwigneee. But where euch CKecutor^i. i 
t^ra, heirB-at-law, nest of kin, or uesignees shall be oi 
their own behalf in regard tu any eoDTersation or trangacSqj 
had between the deceased person and said aa^gnor, or 
respuutiTely, then the eud assignor or the said party may be 
npjiued in regard to such cunversation or transaction, biit nol 
regard to any new matter. 

But if the teatimony of a parly to (he notion or proceeding b 
been taken, and he shall oftorwardB die, and after hia death i 
testimony ho taken shall be used npon any trial or hearing, In ) 
half of hia executors, adnilniatratora, heira-at-law, next of Idn, 
assigiices. the other parfy, or the assignor of u tiling in action, shl 
be a oumpL'teiit witness, as to luy and all matters to which the U 
timony so taken relates, notwithstanding anything in this seotli 
contuned to the contrary thereof. 
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Chaptee VIII. 

Motions and Orders. 

Sbotion 400. Definition of an order. 

401. Definition of a motion. Motions, how and when made. Motions 

in the first district. Stay of proceedings. Comx)elling parties 
to testify on motions. 

402. Notice of motion. 

408. In actions in the supreme court, county judge may exercise powers 
of a judge at chambers. Uis orders, how reviewed. 

404. In absence, Ac, of judge at chambers, motion may be transferred 
to another judge. 

406. Enlarging time for the proceedings in an action. 

§ 400. [357.] Definition of an order. 

Every direction of a court or judge, made or entered in writing, 
and not included in a judgment, is denominated an order. 

§ 401. [358 to 362.] (Am'd 1849, 1852, 1858, 1859, 1862.) Defi- 
niti4m of a motion. Motions^ how and where made. Motions in the 
first district, ^ay of proceedings. Compelling parties to testify. 

(1.) An application for an order is a motion. 

(2.) Motions may be made, in the first judicial district, to a 
judge or justice out of court, except for a new trial on the merits. 

(3.) Orders made out of court, without notice, may be made by 
^^Y j^^c of the court, in any part of the State ; and they may 
also be made by a county judge of the county where the action is 
triable, or by the county judge of the county in which the attor- 
ney for the moving party resides, except to stay proceedings after 
verdict. 

(4.) Motions upon notice must be made within the district in 
which the action is triable, or in a county adjoining that in which 
it is triable ; except that where the action is triable in the first 
judicial district, the motion must be made therein, and no motion 
upon notice can be made in the first judicial district, in an action 
triable elsewhere. 

(6.) In all the districts, a motion to vacate or modify a provi- 
sional remedy, and an appeal from an order allowing a provisional 
remedy, shall have preference over all other motions. 

(6.) No order to stay proceedings for a longer time thantyrent^ 

8* 
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days bIuII bagranled b; ajodgo out of court, except npoD preriooa 
notice tu tbe adverse liarty. 

Wlien any party Intends to make or oppoee a moIiiMi in anj 
court (rf record, and it shall be neceaaar; tor him to havo the affi- 
davit of any punoa vibo shall have refiigeil to make the rame, such 
court uaj, bj order, appoint a referee to take tbe affidarit or de- 
position of BDoh [wrsoQ. Such pereon may be aobpieiiiied and 
ealn|ielled to altead and make nn afiidavit before such referee; tlic 
same aa bofore a referee to wliom it is referred to try on issue. 
And the fees of sncb referee for eueb service eboll be three dollar? 

"^ 8 ^02. [sas-j (Ani^d 1849.) A'oSa of Bwrfimi. 

When a notice of a motion is nveet'Eary. it must be served eiglit 
llays before tbe time apjiinnled for the hearing; but the court or 
jndge may. by uu iwder t« show cause, prescribe a shorter IJuie. 

g 403. [SAt. ] In octioiu in tlu t^irrmr aiurt, rouHhf Judge nMg 
tzaviiK pomfn of a juJge at thamhtn. Bia anlm. hi»t revituvd, 

la nu action in tlic supreme court, a couoty judge, in ailditinn 
to the powctH coufeired upon bim by Uiia act, uiay exercise, within 
lue county, Uk poiirerB of a jndge of the supreme cgurt at chambers, 
accordilig to the existiug practice, except as otherwise provided in 
tlUH act. And in all rases where an order is made by a county 
jtulge, it may be reviewed in the mme manner as if it had been 
made by a Jndgc of the supreme court. 

g 4lH. [3Rfi.] (Am'd 1849.) hi abtmce, itr.. of judgt at dam- 
birt, mofiott mtig be tnaaftrrtd by him lo aiiolhrr jtabjr. 

When notice of a mutian is given, or an order to show cauM ia 
relunuible before a jnilge out of command at tliv lime fixed fertile 
motion ho ia absent or uuuble to hear U. the same may be tran«- J 
feired, by hie order, tn dome other jmlgc. before whom the moliaii J 
mi^t originally have been made. 



g 40^ [86<>.] (Ani'd 1S49.) ^laTSHtji Hi 



-/or 



The time within which any proceeding In an action nmi^l he 
had. alter its commeaceoieQt, except the time within which un np- 
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peal must be taken, may be enlarged, upon an affidavit showing 
grounds therefor, by a judge of the court, or if the action be in the 
supreme court, by a county judge. The affidavit, or a copy thereof, 
must be served, with a copy of the order, or the order may be dis- 
regarded. 

Chapteb IX. 
EntUHn^ Affidavits, 

§ 406. [867.] ExisUng suits — Affidavits defectively enHtled, valid. 

It shall not be necessary to entitle an affidavit in the action, 
but an affidavit made without a title, or with a defective title, shall 
be as valid and effectual, for every purpose, as if it were duly en- 
titled, if it intelligibly refer to the action or proceeding in which 
it is made. 

Chapteb X. 
Computation of Time. 

§ 407. [368.] Existing suits — Time^ how computed. 

The time within which an act is to be done, as herein provided, 
shall be computed by excluding the first day, and including the 
last. If the last day be Sunday, it shall be excluded. 

Chapteti XI. 
Notices f and Filing and Service of Papers. 

SacTioir 408. Notices, Ac, how served. 

409. Service, how made. 

410. Service by mail. 

411. The like. 

412. Doable time where service by mail. 
418. Notice of motion, Ac, where personally served. 

414. When papers need not be served on defendant. 

415. Service of papers where parties reside oat of the State. 

416. Summons and pleadings to be filed. 

417. Service on attorney. 

418. When this chapter does not apply. 

§ 408. [869.] Existing suits — Notices, <fcc., how served. 
Notices shall be in writing ; and notices and other patera may 11 



180 OODE OF PEOCKDCHE. [§g 409- 

bo Borved on tlii< [inrly or attoroey, in the naniicr preBcrtbed ii 
Um Doxl thrco sectluitB, where not, otberwiBe provided by this acW 

g 400. [Bill.] Manting milt—Sfrria!, hra made. 

Tb« aorvtce mky bu pursoiiid. or by dalivory to the puiy a 
ftUorncy on whom tbe BerviwiB required to be made; or it i 
M ftitlowa : 

1, Ifiipon an allnruey. it may bo rattdc duriog hia abneDe 
hie oltica. by Icavin); the |»iicr »ith hii^ clerk therein, or wiUi a 
jwraon having i-bargo lli(im>f ; or. when there is no person in tl 
ulHtw, by Imvinf! it. Ix'twcen the hi>ar« of ^ in the morning ai 
ntno in Uio uvoning. in a coniipicuoua place in ihc office; or, if Ii 
be not <>|«n ao ita Ui admit oT eurh wrrice, tben by leAvii 
Ui« attnrn«y'« rraidcnpc. wilh eonie jicrson of Eoitable age and dii^ 

% If lliMW Bliuly. it niay be uuhI^ by i«vii^ thp p^>eTat Ilia 
mMnxV. b»t»r«i Ihr hwirs ri at in Ibe nwmiiif; ud nine 
••wnini;. vith HWir (^rma el nilaUr ^« and discrelioa. 



no is;i| «l».^_*-s, 
Wvik* bi[ ibmI an br aaatc 
Kv ami tW |*n«* <b «it>«« i 



Kbm tW ptrsra maUqgll 
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§418. [814.] (Ain'd 18-18.} &3itia</iuil»— !fotke of motion, itr., 
tcAm perionaUy tereed. 

Notice of a motion, or other proceeding before n court or judge, 
'ilea personaUj served, shall be giTen lit least eight days before 
he time appoiniied therefor. . 

g 414. [375.] (Am'd 1840.) BaiUng Miltg—When papers neeJ 
not be KTVtd on J/f aidant. 

Where a defendant shall nut htiTe demurred or answered, serv- 
ice of notice or papers, in the ordinary pmceodings in an action, 
need uot be made upon him. unlesa he be imprisoned for want of 
t.'btuX, bat shall be made upon him or Iiis attorney, if uotice of 
Mppearance in the action has been given. 

§415. [8T6.] (Am'd I84B.) SkiiOing mita— Service of pofvra 
ukere pfOHei raide out o/ the Baie. 

Where a plaintilT or a defendutt who has demurred or an- 
swered, or gives notice of appearanue, resides out of the Stule, 
and has no attorney in the action, the service may Iw made by 
mail, if his residence tie known ; if not known, on the clerk for 
the party. 

§416. [:i1T.] Sununonx ami pleadings to bf jUed. 

The summons and tlie several pleadings in an action shall be 
filed with the clerk within ten days after the service thereof, re- 
spectively, or the adverse party, on proof of the omiaaion, sliall be 
cnUtled, withont notice, to an onler from a judge that the same be 
filed within a time to be speeifiod in the order, or be deemed 
abandoned. 

g417. [318.] Exating aiMi—Serma un nliorvt^. 
Where n party shall have an attorney in the action, the acrvice 
nf papers sliall be made upon the attorney, instead of the party. 

g 118. [310.] Emttinij eiatH — When Oin fhaptcr doa not apply. 
The provieioiiB uf this cliapter sluJI not apply to the service of 

a mmmons, or other process, or of any paper to bring a party into 

contempt. 
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Dulia of Shtrifft and Cortnifn. 

§419, [S80.] (AmM 18411.) Duty of duriff and wroner in, le 
mg or taaJmg proctn, oiuj Atfv mformL 

WhenPTer. pnrsnant to this act. the sheriff may he required 

serre or execute aoj niniiunns, order, or judgment, or to do any 
ottier Bui, be eliall be bound to do si in like loaniier as upon pi 
issued to bim, and ^ball be equally liable iu all reapecU 1.. 
ct of dut; : and if (be aberilT be a part;, the coroner shall ba 
and to pertbrm the scrviee. as he is now boiiud to execute pro> 
■ -vtm wher« the sheriff is a party ; and bH the provisiona of this 
■et relating to eberifls Eball apply to coroners vhen the sheriff ' 
• p»ty. 



CKarm Xlll. 

AtntiM^hiKtf of Gaar^ianii. 

g 4M. [381.] eaorrfwa oof to rarnt proprrig KnHi strvri^ 

No gtMHixn a|<paint«d far an inbot shall be permltMd 
cvive property iJ the iafaut, until be ehall have given 
swarity. aj'iiroTpd by « judge of the coort or a county judge, h 
•MoanI for and aj^ij the ame, under tbe direction of the novrt. 

C^!*rm STV. 
FmHTtof Biftrta. 

§421. [SSi.1 I\mfwt of nfrnm. 

Brery ivfemr ap|win(«d parsaaat to tluf act shall have pomf' 
lo admtnixtcr tvtbs in any pnvwiSaf belbre hiu. and sltall hare 
gvtterally ibe pu«vr« bow vestMl in a referee by las. 
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Chaptee XV. 
MhceUaneovs Provisions. 

Sbgtion 422. Papers lost or withheld, how supplied. 

423. Where undertakings to be filed. 

424. Judgment on bond and warrant of attorney, executed before July 

1,1848. 

425. Time for publication of notices, how computed. 

426. Laws of other States and governments, how proved. 

§ 422. Papers lost or toUJiheldy how supplied. 

If an original pleading or paper be lost or withheld by any 
person, the court may authorize a copy thereof to be filed and used 
instead of the original. 

§ 423. Where tmdertakinffs to be filed. 

The various undertakings required to be given by this act must 
be filed with the clerk of the court, unless the court expressly pro- 
vides for a diflferent disposition thereof, except that the under- 
takings provided for by the chapter on the claim and delivery of 
personal property, shall, after the justification of the sureties, be 
delivered by the sheriff to the parties respectively for whose bene- 
fit they are taken. 

§ 424. JitdgmerU on bond and warrant of attorney executed before 
July 1, 1848. 

Upon any bond and warrant of attorney, executed and deliv- 
ered before the first day of July, 1848, judgment may be entered 
in the manner provided by sections 382, 383, and 384, upon the 
plaintiff's filing such bond and warrant of attorney, and the state- 
ment, signed and verified by himself, in the form prescribed by 
section 382. 

g 425. Time for publication of notices, how computed. 

The time for publication of legal notices shall be computed so 
as to exclude the first day of publication and include the day on 
which the act or event, of which notice is given, is to happen, or 
which completes the full period required for publication. 



\ 



IM owe or nocMi 



Eg|4a«,w. 






■I !■■ ■ ■ l >y« 



Mb «nn rf ca^HB ikM fee Ik ^y Ml MM^ d 







and qvo viamtHio ^^oSithed, and tilU chaplur 



■e facias, the writ of quo wnrriHito, and proceed- 
ings by infomiatloo id the nature of qoo warranto, are abuUshed ; 
and the remodii^B hcretofiire obtainablo in tboflu fnruiB may be ob- 
t^ned b.T civil actiona tmder the provisions of tbia cbapter. But 
any proceeding heretofore coninienced, or judgment rendered, or 
right acquired, shall not he affected by euch abolition. 

§ 129. Action may be broughi by iiitomey-geBeTal to vacate a char- 
ier, bji direction of the IcffUiature. 

An action may be brought by the attorn cy-genernl, in the name 

of the people of this State, whenevor the legislature Ehall ho direct, 

■gainst a corporation, for the purpoao of vacating or annulling the 

if incorporation, or an act renewing its corporal* existence, on 

the ground that auch act or renenal was procured npon some 
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rrsuduIuDt anggeatiOD ur cuncealment or a lUAterial foct, by Ihe 
pereon incorporattid, or bj some of them, or witli their knotrle^e 
(tad nonaent. 

g 430. AcHim to annul a corpomtion. whan aiui /lom beought by 
aOorMg-general, by Uave of supreme com-t. 

Aq selion may be brought by tht BttorDej-goneraJ, in the oNme 
of Uie people of this State, on luave grsDted by the anpreme court 
or H jadge thereof, for tJie purpoHB of vacating the charter or an- 
aulUng the exiEMDCe of a corporalion, oUier than muDicIpal, nben- 
ever each corporation shaU — 

1. Offend agiunHt any of the proTiBionB of the act or acta creat- 
ing, altering, or rHaeniiig aueh corporation ; or, 

2, Yiolate the pruvietoiiB of any law by whicli such corporation 
Bhall have forfeited its charter by aboae of its powers ; or, 

8. Whenerer it ehall have forfeited its privilegta or francbiaea 
by failure to eiarcise its powera ; or, 

4. Whenever it ahall have done or omitted any act wiioh 
amountE to a surrender of its corporate rigbta, privilegea, and 
[raocbises; or, 

D. Whenever it shall exerciae a francbise or privilege not con. 
ferred upon it by law. 

And it Bliall be the ilnty of the attorney-general, whenever he 
aball have reason to believe that any of these acts Or omission* 
can t>e eatabliahed by proof, to apply for leave, and apon leavfr 
granted to bring (Jie action, in every case of pnblit 
also in every other case in which satiafaotory Hccurity ehall 
given to indemnify the people of this Sutc ogunst the costs 
eipenees to be incurred thereby. 

g 431. Leave, Itoto oblainnd. 

Leave to bring the action may be granted upon the appllcatioD 
of the attorney-general ; and the court or judge may, at diaoretioo, 
direct notice of auch application to be given l« the corporation or 
ita officers, previous to granting such leave, and may bear the cor- 
poroUon in opposition thereto. 

g 4i(S, Aetion wpon in/ormalum or eemplami, of CMtrtt. 
An acUon may be brought by the attorney-general in the name 



.-a 
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of the people of this State, upon his own information, or npon the 
complaint of any private party, ni^ainst the parties offending in the 
following cases : 

1. When any person sluill usurp, intrude into, or unlawfully 
hold or exercise any puhlic office, civil or military, or any franchise 
within this State, or any office in a corporation created by the au- 
thority of this State ; or 

2. When any public oflicer, civil or military, shall have done 
or suffered an act which, by the provisions of law, shall make a 
forfeiture of his office ; or 

3. When any association or number of persons shall act within 
this State as a corporation, without being duly incorporated. 

§ 433. Act/on, when and how brought to vacate letters patent. 

An action may be brought by the attorney-general, in the name 
of the people of this State, for the purpose of vacating or annulling 
letters patent granted by the people of this State, in the following 
cases: 

1. When he shall have reason to believe that such letters patent 
were obtained by means of some fraudulent suggestion or conceal- 
ment of a material fact, made by the person to whom the same 
were issued or made, or with his consent or knowledge ; or 

2. When he shall have reason to believe that such letters patent 
were issued through mistake, or in ignorance of a material fact ; 
or, 

3. When he shall have reason to believe that the patentee, or 
those claiming under him, have done or omitted an act, in viola- 
tion of the terms and conditions on which the letters patent were 
granted, or have by any other means forfeited the interest acquired 
under the same. 

§ 434. RelaioTy when to he joined as plaintiff. 

When an action shall be brought by the attorney-general, by 
virtue of this chapter, on the relation or information of a person 
having an interest in the question, the name of such person shall 
be joined with the people as plaintiff. 
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g 4S9. Bamage«, hom recoBurrd. 

If jndginant be rendered, upon the right of the person bo b1- 

iQtitled, in favor of auch person, he moy fecover, by 

kction, the damagoa which he shall have anatained by reaion of the 

lUrpatian by the defendant of the office h'om ntiich anch dofend- 

«iit haa been e\c^luded. 

One action agaimt several pernont datminif (yjrre Of 



Where several persona claim to be entitled to the aame nflleo or 
franchiHc, one action may be brought againat itll such persona, in 
ler to try their raspective rights to snch office or franchiae. 

§ 441. PenaUyfnr ujturpi'nj o^icn or franchitty hovt awarded. 

When a defendant, whether a natural person or a corporntion, 
against whom suvh acUon shall have been brought, ahall be ad- 
judged gnilty of usurping or intruding into, or unlawfully huldiag 
or exercising any office, franchise, or privilege, judgment shall be 
rendered that such deftindant be e>:cluded froro such office. friiD- 
chlae, or privilege, and also that the plaintiff recover coats against 
^ch defeDdaot. The conrt may also, in its discration, line such 
defendant a sum not exceeding two thousand dollars, which fine, 
when collected, shall be paid into the treasury of Uiu Btdte. 

§ 442. Jmigmeal of foTfeiturn agaitut a corporation. 

It it shall be adjudged that a corporation against which an 
Hon ahall have been brought pursuant to this chapter, has, by 
neglect, abuae, or surrender, forfeited its corporate rights, privi- 
leges, and frauchiaea, judgment shall be rendered that the corpa 
ration be excluded from auch corporate rights, ]irivileges, and fraii 
ehiees, and that the corporation bo dissolved. 



% 443. Cb«(s agaitwt corpofotion, or pemtm* claim 



If judgment be rendered ii 
ir against persons cluming t 






be a corporation, the court ma; 



190 OODE OF PaoOEDDKE. [§§ iH 

canee tha coate therein to be collected by execution agtuost ti 
peraons dimming to be a curporaljun, or by attachment or prodB^ 
agunet tlie dlrectora or other olficerB of euch corparatioi 



1/ eorporaiuiti,, and appointmiml of recei 
When suoh judgment shall bo rendisred sgainst & ctirporatioi 
the court shall have the aame jiower to restrain the eorpoffttion,ti 
appoint a receiver of its property, and to lake an accounl. anC 
make distribution thereof among its creditors, aa are ^ren in ai 
tide 8, title 4, chapter 8, of the third part of the Revised Statntai 
and it shall be the duty of the attorney-general, immediately aft( 
the rendition of such judgment, to inrflitnte proeeedings tor Uri 
pur]>oBe. 

g 44ri. Uapy of Jiulgmei-l-ra/l agmmJ mrpom/iim. ii-Airc to S» 

Upon tlie rendition of such judgment ogunst a corporntii 
for the vacating or annulling of letters patent, it nhnll be the dntji 
of the Bttomey>general to cause a copy of the jadgment-roll to 
fbrthwitli filed in the office of the secrelOTy of atste. 

g Mfi. Mtlril ofJudgmerU rdatinff to lettem palsrU. 

Such aecretary shall thereupon, if the record relates to lettWA 
patent, make an entry in the ret^orde of the commiasionere of ^ 
land otSca, of the substance and effect of anch judgment, Kud of QiSt 
time when the record thereof was docketed ; and the real property 
granted by Buch letters patent may thereafter be disposedl of bj 
each commiasi oners, iu the same manner as if such leltera patenCi 
had never been issued. 



g 447, Aetiam for forfe'ilarf of property tn tilt pfople. ^ 

Whenever, by the proviaions of low, any property, real or per- , 

BonaJ, ahall be forfeited to the people of this State, or to any offlcur V 



for their use, an action for the 
the grounds of the forfeiture, t 
cer, in the supreme ounrt. 



ery of anch property, alleging i 
lay he bvnuglit by the proper offl- J 



§§448,449.] 



CaiPTBB in. 
Action for the Partition of Real Property. 

% 448. Provisions of Our revised sfat'ilea lyipliea&le to actions of 
parlHioa. 

The pravisionB of the revised statuteB relating to the partitiiin 
of laodB. teaemeata, aod hereditamenta, held or poaseSSBd by joint 
teoantB or tcnsntH in coninion, ahall apply to aetiona for such par- 
tition brought iiud«r this act, bo fur aa the same can bo so applied 
to Uie snbtftance and subject-matter of the nction, witliont regard 
to ita form. 

Cr.ptkr IV. 






4fil. Kemeiljfa 






§449. Action to delerfiiint daim* to mat property, hovi proseftuted. 

Proceedings to uouipel the determination of clainiB to real 
property, pursuBnt lo the provieious of the reviaed statuteB, may 
be proaecuted by aetion under thia act, without regard to tbe forms 
of the proceedings as they lu'e prescribed by tliose statutes.* 



» CHAPTER aifl. 
id Ol* Ji^eised Statalaa relaUng to proceeifinga to eompel 
. - jto^ of olaiiits to reaiprvptrty in oertain oasea, andtoap 
tKe proeiiiHU of Iht Codt ef rroatinn. Psned April IS, 18 



tlirceJlrUii being pi 



tlieUmaol 
nndDttaD, 
Itialndlrlili 



TP hereby dpcUrod to be appUcablB (o mur 
blfl act Bh&IL ttkQ etTeol iMiDftdiately. 
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§ 400, Action of uoito aboUthxd. Wask, how remftiiaMe. 

The BcUoD of waste U aboliBhed: bot an; proceeding hereto- 
fnre (Mimmenood, or jodgiuent rendered, or right acquired, shall 
not be tiffeoti'd thereby. Wrongs lieretofora remediable by acition 
of waste MO subjects of action as other wrongs, in which action 
there may be judgment for damages, forfeiture of the estate of the 
party olTendiDg, and eviction from the premises. 



g 461. Prmiiioni of revitied X 



ajgiiicabU lo aditm/or w 



The provisions of the revised etatutes relating to the action of 
nnste aliall apply to an action for waste brought under thU act. 
witliout regard to the form of the action, so far as the aaine can be 
Eo applied. 

§ 4GS. TFAoijHilff'KBf of forfeiture and eviclion lo be ffivai. 

Judgment of forfcituro ond eviction shall only be given in favor 
nf the person entitled to the reversion, against the tcQant in poe- 
seetiOD, when the injury to the estate iu reveraion shall be ad- 
Judged in the action to be equal to the value of the tenant's eatate 
or unexpired liirm, or to have been done in malice. 

g4S3. WritofmrifmeraboliJitA 

The writ of iinixance is abolished ; bat any procoedinga bsv- 
lolbre tmunirncrd. or anyjud^iurnt rendered, or right acqmraA 
shall not be alTecl^l thereby. 

§ 4M. Stminlff for uf^ww* lierflafvrt ramrJMIe hg writ </ tad- 

Injuries hcrrtorure remediable by writ of mnaanee we ralgMla 
of vtion. ta other Injuries; and in such action Aert nay b« jadg- 
Qwnt tar dami^;vs. or for llw MmoTal of tbr 
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Ohapteb V. 

Genertd Provisions relcUing to Actions concerning Real Property, 

§ 466. Provisions of revised statutes applicable thereto. 
The general proyisions of the revised statutes relating to ac- 
tions concerning real property shall apply to actions brought under 
this act, according to the subject-matter of the action, and without 
regard to its form. 



L 

Pci4>i.,, .) TITLE XIV. -•,'.' 

Provisions relating to Moisting Suits. 

Sectiok 456. Appeal from order at special term, on a summary application after 
judgment. 

467. Writ of error abolished, and appeal substituted. 

458. Execution on judgment docketed prior to July 1, 1848. 

459. Application of this act to actions pending. Extraordinary terms. 

460. Appeal from certain final decrees allowed. 

461. Issue of fact in county court, how tried. 

§ 466. Appeal from order at a special term, on svmmary applicar 
Hon after judgment. 

The appeal mentioned in section 9 of the act to facilitate the 
determination of existing suits in the courts of this State, may 
also be taken from an order made at a special term, on a summary 
application in an action after judgment, when such order inyolyes 
the merits of the application, or some part thereof. 

§ 467. Writ of error in all cases abolished. Appeal substituted. 
No writ of error shall be hereafter issued in any case whatever. 
Wherever a right now exists to have a review of a judgment ren- 
dered, or order or decree made, before the first day of July, 1848, 
such review can only be had upon an appeal taken in the manner 
provided by this act ; and all appeals heretofore taken from such 
judgments, orders, or decrees, imder the provisions of the code of 
procedure, which are still pending in an appellate court, and not 
dismissed, shall be valid and effectual. But this section shall not 

9 
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extend the Hgbt of review to any caae or question to wbich it 
doea not now extend, nor the ttma for appealing, nor fihQll it apply 
to a case where a writ of error baa been already iaauod, 

§ 468. Exei^ution, when iituable on a jiidgmcnl docketed before 
Jills 1. 184a. 

An execatJon may be issued, witbout leave of the coni't, upon 
a judgment doctetod before tlie iirst day of July, 1848, or now or 
hereafter to be rendered in an Bction pending on that day, at anj 
time within ^y^ years after the rEndEring of the judgment. 

g 468. (Am'd 1851.) ApplicaHon of lAis act lo actioTie pending. 
Entnuyniiitary tertm. 

The provisions of this act apply to future proceedings in ac 
or salts heretofore commenced and now pending, as follows: 

1. If tliere have been no pleading therein, to the pleadings aaA 
all subsequent proceedings ; 

2. When tliere is an issue of law or of fact, or any olher quaft; 
tine of fact to be tried, to the trial and all subsequent proceeding*] 

3. After a judgment or order, to the proceodiogs to enforc* 
vacate, modify, or reyorsB it, including the costs of an appeal. 
Whenever the judges of the supreme court in any district find tbd 
the court at any term or circuit has not been, or will 
to dispaae of all tlie cases upon the calendar, they may requed 
the governor to' assign other judges, and, if necessary, appoint a 
traordinory terms and circuits, for the purpose of dispo^ng O 
such caaes. The governor may thereupon make such aasignment 
and the jfulgi^a assigned must hoM tho courts accordingly, 

§460. (Am'd 1851, 1852, 1858.) Appeal from certain JiTud ifc 
(Tea allowed. 

An appeal maj be taken frnm any final decree entered up 
the directlou of a single judge, ia any suit in equity pending 
the supreme court on the first day of July, 1B47. at any timel 
fore the first day of November, 1GG2. But this provision shall i 
apply to cases where a rebeoring has already been had or ordered* 
or to the case of a decree entered before tho passage of this ao^. 
aad to review wbich do attempt in good faith has been or Bball 
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I tare been made within thirty days after naticB of the entry of 
I ntcb dearae. Suuh appeal shall bo taken in the manner provided 
i;tioDB 321 and 348. In all cases of appeal to the conti of 
I appeals, in actions which were originally commeaced in the late 
■t of chanoery of this State, the court of appeals shall reyiaw 
cause upon the factfl and the law, without any statement or 
specification of facta fannd, or any exception taken at tha trial of 
nny or either of thcDi. And it shall be, and is hereby declared to 
be, the duty of the court of appeals, in any and all such cases, to 
review the whole matter upon the evidence aa well Ba the law. 

g 461. JisiK o/fatt in contti;/ eouri, Jioui tried. 

An issue of fact joined in a county court, or court of common 
pleas, before the first day of Jnly, 1848, or then pending in that 
court OD appeal, ehall be tried by a jury, imlesa the parties other- 







TITLE XV. 
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g 482. [383,] SefitaHon «/ " real prvpSTti/." 
The words " real property," as used in this act, are co-BTtensLve 
with lauda, teoenients, and hereditaments. 

§463. [3B4.] Definition of '• ptrional property." 
The words " personal property," as used in this act, inclnde 
noDcy, goods, cbettels, things in action, and evidences of debt. 
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Bct," inclndoB property- 



§*M. [BBS.] DefiniSonofpropet^." 
The word " property," ae used in this 
real and personal. 



§466. [386.] Dfjiwtion of " datrid." 
The word " diBtrict," na naed in thia act, BigiiiGea judicial dis- 
trict, except when otherwiBe spaoiGed. 

§i6S. [381.] DeJimRim of " eler}i." 

The word " cterlt," aa used in this act, Bignifiea the clerk of tha 
court where the nctiou is pending, and, in the supreme coort, ttiB 
clerk of the county raeationed in the title of the complaint, ' 
another county to which the court may have ctianged the pts 
trial, nnleas otherwise specified. 

§ 4B7. Rule of eotmtritcHon. 

The rule of common law, that statutes in derogation of that 
law are to be strioUy couBtrued, has no application to this ai 



IT 



§468. [398.] (Am'd 184D.) Slatulori/ proi'ist 
Ihit act repealed. 

AH statutory provisions incoDsistent with thia act 
but this repeal shall not revive a statute or law which nay han 
been rppealed or abolisliod by the provisions hereby repealed. 
And all rights of action given or secured by existing laws may be 
prosecuted in the manner provided by Uils act^ If a cue e 
ariee in which an action for the enforcement or protection 
right, or the redress or prevention of a wrong, cannot be had 
der thia act, the practice heretofore in use may be adopted bo 
aa may be necaSBary to prevent a failure of justice. 

§ 168. [3BD.] (Am'd 1849.) Eidfi and pradict ineenMaU 
iha act abrogated. 

The present rules and practice of the courts in civil action^' 
inconsistent with this act, are abrogated; but where 
with this act, they shall continue in force, subject to the power 
the respective courts to relax, modify, or alter the same. 
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§470. (Aiu'd ISGl, 1892.) Jiulget to meet and make general 

The juiJgee of the anpreme court, of Oie superior court of the 

city of New York, and of the court of common pleaa foe tho city 

I u<l county of KiiW Tortt, Bhall meet in general scBsion at the cupir 

I tol in the city of Alhony, on the first Wednesday in August, 1SS9, 

d GTery two years thereafter ; aud at such aeBaious shall reiiee 

I their general rules, and make Euch atnendnionts thereto, aud euoh 

[ further mlea not inconsistent with this code, as may be necessary 

a carry it into full effect. The rules so made shall govern the 

I Bupreme coart, the anperior court ot the city of New York, the 

eonrt of common pleas for the city and county of New York, and 

tho uounty courts, so far as tLe same may be applicable. 



§471. [890.] (Am'd 18*B, 1862, 1882, 186S.) Thia act not to 
iiffhet fvrtain proceedings and slat^tiot^ pFovixi&ne, 

Until the legislature shall otherwise provide, the second part of 
this tLct Bball not affect proceedings npon mondamas or prohlbi- 
; nor appesU from surrogatee' courte, except that the coats on 
1 appeal shall he regulated and allowed in the mannor pro- 
Tided iu section three hundred and eighteen of this act ; nor any 
qjecial statutory remedy not heretofore obtained by action ; nor 
any existing statntory provisions relating to actions not IncoiiBiBt- 
it with, this act, and in substance applicable to the actions hereby 
provided ; nor any proceedings provided for by chapter five of the 
MBCmd part of the Revised Statutes, or by the sixth and eighth 
' Utlea of chapter five of the third port of those statutes, or by chap- 
ter eight of the aame part, excluding the second and twelfth titles 
' thereof, or by the first title of chapter nine of the same part ; eK- 
it when, is consequence of any such proceeding, a civil ac- 
Uon shall bo brought, such action shall be conducted in conformity 
to this act ; aud excupt, also, that where any partienlar provision 
of the titles and chapters enumerated in this section shaU be 
plainly Inconsistent with this act, such provision shall be deemed 
repealed. 

In actions or proceedings by mandamus, amendments of any 
Tnistakes in the process, pleadings or proceedings therehi may be 
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allowed, and aboil be made in conformit; to tlie proTisione of (chap- 
ter sis, title sis, of the second part of the Coda of Procedure. 

§ 412. CtTlamparia of Sesiitd and oOier Statute not itpealtd. 

Nothing in this act contBined ahall be t&bfn to repeal section 
as of article 3 of title S of chapter 6, port third, of the Revised 
StatatHB, or to repeal an act to eitend the exemption of honBobold 
famitnre and irorktiig; tools from distress for rent and sale onder 
execution, passed April 11, 1842. 

g 473. [3fll.] (Am'd 1849.) Tt.ii act, afun lo laic effect 
This act shall take effect on the first da; of Jul;, 184S; except 
tliat seotiona ii^, £3, M and ilfi iUiall take eil'ect Immediately. 
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COURT OF APPEALS. 

Rule I. The return. — ^When the appeal ie from a judgment, the 
return of the clerk of the court below shall consist of certified 
copies of the notice of appeal and the judgment-roll. When the 
appeal is from such an order as is mentioned in the elerenth sec- 
tion of the code of procedure, the return shall consist of certified 
copies of the notice of appeal, the order appealed from, and the 
papers on which the court below acted in making the order. 

Rule II. Appellant to file return ; effect of his omission. — ^Th« 
appellant shall cause the proper return to be made and filed with 
the clerk of this court, Within twenty days after the appeal shall 
be perfected. If he fail to do so, the respondent may, by notice in 
writing, require such return to be filed within ten days after ser- 
vice of the notice ; and if the return be not filed in pursuance of 
such notice, the appellant shall be deemed to have waived the ap- 
peal ; and on an affidavit proving when the appeal was perfected, 
and the service of such notice, and a certificate of the clerk that no 
return has been filed, the respondent may enter an order with the 
clerk dismissing the appeal for want of prosecution, with costs ; 
and the court below may thereupon proceed as though there had 
been no appeal. 

Rule III. Further return may he ordered. — If the return made 
by the clerk of the court below shall be defective, either party 
may, on an affidavit specifyinff the defect, apply to one of the 
judges of this court for an order that the clerk make a further 
return without delay. 

Rule FV. Attorneys and guardians below to continue to act. — 
The attorneys and guardians ad litem of the respective parties in 
the court below, shall be deemed the attorneys and guardians of 
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the same parties respectivetj in this court, lutU others shall be 
retained or appointed, and notice thereof shall be served to the ad- 

ItulB V. Appellaid to make a case ; Hi form. — In all calendii 
causes a case shall be made bj> the appellant, whicb shall consist 
of a copy of the return of the oiert, and the reaaons of the cenrt 
below for its judgTuetit, or an affidavit that the same cannot be pro- 
cured. If the coae ia voluminona, an index to the pleadinEs, ex- 
hibita, depoaitiona, and other principal matters shall he adi£<i 

Every opinton in the cause, at special term as well ae ftt gen-r 
eral term, relating to the qnestiDDB involved m the appeal, ia ll^ 
eluded by the foregoing provisions. 

RcLK VL Coses aitdpoinls /o be privied ; mode of printing. — 
All cases and points, and all otlier papers furnished to the eourtin 
calendar causes, sboll be printed on white writtug paper, with a 
margin on the outer edge of the lisaf not less than one and $■ b(If 
iuch wide. The printed page, exclusive of any marginal note or 
reference, shall be seven inches long and three and a half Inches 
wide. The folio, nnmbering from the commencement to the end 
of the case, shall be printed ou the outer margin of the page. 
Small pica, solid, is the smallest letter and most cumpauC mode of 
composition which ia allowed. No chBrce for printing the paper* i 
mentioned in this rule shall be allowed ns a disbursement in ft < 
cause, unless (he reqcirements of the preceding sentence shall ba 
shown by affidavit to have been complied with, in all papers priatad 
niter August 1, 1851, 

nin.E Vn. Appetlaat lo serve cojmx of COM ! effect cf lot dtfavk 
—Within forty days after the appeal is perfected, the appellUI 
shall serve three printed copies of the case on the attorney of tf 
adverse party. If ho foil to do so, the respondent may, by ni " 
in writing, require the service of such copies within tea d«ya ) 
the service of the notice, and if the copies be not served in pL-^ 
once nf such notice, the appellant shall be deemed to have watrM.' 
the appeal; and ou an affidavit proving the default, and the Wp- 
vice of such notice, the respondent may enter an order with QW 
clerk dismissing the appeal for want of prosecution, with oostat 
and the court below may thereupon proceed as though there hat 
been no appeal. 

RriB Vin. Noti/n of ttrpatitmi ; calendar. — Either party m^' 
bring on the argumont on a notice of eight days ; which aotiee, ei- 
cept ID criminal coses, shall bo for the first day of the term. 

A copy of the notice, specifying the judicial district in wMA 
the cause originated, shall be furnished to the clerk eight '^^ 
before the first day of the term. 
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Copiea of tbe csIendRr for the use of the juilgea, a 
copiea to bu lieliVBred to tha clerk, eholl bs printeid, in 
aa cBaes and points Bre directed to be prioted. 

Hdu IX Copiei of a, 
\> a/art end adverse party.— 

the Bppollftnt Bhall iurniEh a printed copy of the c_„ ._ ,. 

the jadeeB, and shall deliver six other copies to the ulork. Each 
party niall, at the sams time, faruiah to each of the jndgei a 
printed copy of the pointd on which he inteods to rely, with ft 
reference to the authority which he inteada to cite ; and shall de- 
Brer six other copies to the clerk, ajid three copies to the conaael 
of tbe adverse party. 

The cases, points and calendars detivered to the clerk shall be 
dispoaed of aa follows: one copy of each shall bobept by tbe clerk 
with the records of the court, oan copy shall be deposited in the 
State library, one copy shall be deposited in each branch of the 
library of the coart of appeals, oue copy shall be deposited in the 
library of the New York Law Inatitnte, and one copy shall be de- 

"" jatoti- '-- 
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I the reporter. 
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printed poiots the lending facts whicli 
■ retereace to the folios whore the evidence of such facts may be 
found. And the court will not hear an extended discussion npoD 
Itny mere question of fact. 

Bmi XI. Judgmenl of i^mumcB or reveriot bu default. — Tbe 
party who has noticed and placed the cause on the calendar for 
BTgumant, may take judgment of affirmance or reversal, as the 
case maybe, if the other — '- ->--"--'--■'- 
the couple, or shall neglect 
required by the ninth and tenth n 

'Rui.a Xn. Onli/ one counael la be heard on each aide, union bt) 
order. — In the tti^ument of calendar causes and motions, only oae 
counsel shall bo lieurd aa each side, unless tbe conrt shall other- 

RctB Xni. Crimiaal eatet prtferred on coienAir. — Criminal 
cases shall have a prefereoce, aud may be moved, on behalf of the 
people, out of their order on the calendar. 



p 



aOZ KCI.E9 OF COCHT. 

Rule XIV. SuimiOing tanc on printrd orjumwift. — Cansea 
which have not been exchanged may he auhoiitted tit any time in 
term on printed nrgnmenta. Exchanged couaes cannot be Bnb- 
mittcd until reached upon the calendar. 

HuLH XT. Moliom. — Motiona will be heard on tie morning oT 
the first day. uud on the momiiig of each following Tuesday and 
Friday during the term, hefore taMng Dp the cnlendar. 

Where uotice hoa been given of a motion, if no one shall ^>- 
pear to oppose, it will be granted as of courBC. 

If a motion be not mode on the day for wliich it has befln 
noticed, the opposing parly will be entitled, on applying to ths 
court at the close of the motions fur that day, to a rule denying 
the motion, with costs. 

EcLK XVI. JianiUiiur.— The remittitur shall coi ^j 

of the jndgment of this court, and the return made by the clerk 
of the court below; and shall be sealed with the seal, and signed 
by the clerk, of this court. 

EcLE SVIL On affrmaace or reversal by defaall, i-nniiWur to 
le itayoL — When a decree or order shall be aSuried or reversed 
by the default of cither party, the remittitur shall not be sent to 
the court below, unless this conrt shall ofierwise direct, ooUl ten 
days after notice of the affirmance or reversal shall have been 
served on the attorney of the party in default. Borvice of the 
notice sball be proved to the clerk by affidovit, or by the written 
odmisBion of the attorney on whom it was served. 

RiTLE SVni. Enlarging lime. EemUng orders. — Tho time 
prescribed by these rules for doing any act, may be enlarged by 
the court or by either of the judges thereof; and either of the 
judges may make orders to stay proceedings, which, when served 
with papers and notice of motion, shall stay the proceedings ae- 
cording to tbe terms of the order. Any order may he revoked or 
modified by the judge who mode it, or. In case of hia absence or 
Inability to act, by either of the other judges. 

Rule XIK. RvUi. when la take tfect.—ThBse rules shall take 
effect on the first day of July next, from which time all former 
rules are abrogated, except eo far as it may he necessary to follow 
them npon appeals and writs of error which shall be then pend- 
ing. 

Kt'LB XX. Call of Calendar.— Tea causes only will be callod 
on any day, bat after sncb call, cause sready on both sides will be 
heard in their order. Any cause which is regularly c^ed and 
passed without postponement by the courtr for good cbdsc shown. 
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the time of tho call, will be placed on all subeaqnent calendaca 
if the return hod been filed on the day when it was so passed. 
CaDfles npoii the calendar may be exchanged one for another of 
irse, on filing with the clerk in court a note of tbe propoHed oi- 
uige with tho numbora of the causes, signed by the respective 
ttomeya or counsel. Upon all Bubaeqnent CBlendBra, each of said 
~'ises wilt take the place due to tbe date of tlie filing of the re- 
n is the other. 

Any cause, escept the first ten npna the calendar, may be 

Imck therefrom before it is rciu:hed, of course Sad without pre- 

idice, by tho clerk in court, on cuuseut of tbo parties who placed 

^e same upon the calendar, at any time during tho first week of 

Rule XXI. Dut;/ of elerk an to erchanged comes and calendar. 
-Tbe clerk nmst keep a memorandum of such exchanged and 
»8sed canseB, and place tbem upon all subsequent calendars, in. 
lordance with the foregoing provisions, 
Rnlea VL, X., XX., and XII., with a notice fiat « 14 copiea of 
lOB and points ore reqmred," must be printed on tbe first leaf of 
! calendar. 

Km,! yyn . Each countel limiled, to tao ADuri,— 
ih counsel, except by tba express permiasion of the ci 

Ruu XXIU. {Adopted June, I860.) Preferred causes. — Ac- 
Ung to esisting laws, causes which are preferred take tbelr 
ofercoioe in the following order : 

1. Criminal actions. 

2. CsBes uf probate, \a which the appeal prorenta the issuing 
letters testamentary or of genera] administration. 

S. Appeals in which the sole plaintiffs or defendants are exenn- 
'B or administrators. 

4. All other preferred cases. 

Any party claiming: a jireference mnat so state in his notice of 

— nent to the opposite party, and to the clerk ; and he must also 
the gronad of snch preference, so as to show to which of tho 

a classes the caae belongs. In making up the calendar, the 

terk will place the preferred causes at the head in the order above 
Cescribed. A preferred cause being once passed without reser- 
ation, will take its place in subsecLuent calendars without prefer- 



idar for the present January term, and for each succeeding Jon- 
iry tt'rm, shall stand as the calendar for the entire year. CanseB 
itieed and placed upon the calendar for the January term of an^ 
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shall be printed with their appropriate noinberB, oad tmuexed to 
the calendar. After the January term in ouch year hereafter, no 
cansee, except auoh aa are by law entitled to a preference, will bo 
permitted to be placed upon the coloDdar without the direction of 
the coart. 

RuLB XXV. {Adopted Jataiary, 1863.) No de/auUs tJlmeed.— 
Judgmeot bj dafault will not be ailowcd, nor wul canaes be r' 
served, or eet down (br heuMiig upoa a paTticular day, except 
eitroordinar; caeea. Wlieo a canee is catled in ita order mion tlw 
calendar, it moat bo cither argued, eabmittcd or passed. If either 
l)arty appear nlone, he may. at his option, ho htard orally, or rab- 
mit the caae upon his printed brief. If the appellant only appears, 
he ahall famitdi the court with the usual unmbcr of printed copies 
of the cose, aud of his points ; if the respandent, he shall hand to 
the court the copies of the caso served npon him, and fourteen 
printed copies of hia points. The party thus appearing and ar- 
guing or Bubmittjng tils case, shall hand to (ho cterk D printed 
copy of hie brief, to be deliyered, whenever calied for, to the op- 

Eosite party, who may at any tinio within twenty days after the 
coring, furnish each member of the coart, and Ber?e upon the 
opposite party, a printed answer to such brief, which may be re- 
plied to in like manner at any timo within fiftoen days after such 

Rule XXVI, {Arhpted January, 1862.) Call of cola 
The call of Che calendar at the socond, and each subsoquent toriq 
in the year, will commonee at the point where it terminnted at Uie. 
previous term, except that coiiaes placed upon the calendar at the' 
nci;t March term, if entitled by their date or otherwiae to priority 
over the canaes remaining npon the calendar, wiU be first called. 
Causes which are passed, and which, of consequence, go to tha 
foot of the calendar, will resume thoir original places upon the 
calendar for the eiisoing year. 

RtTLK XXVn. i,Adavled Janaars, 1861.) Proof of atrviee of'- 
notuM of arminient — In all coses where the notice of argument U 
tiled with the cleric of this court, there shall bo filed with the same 
due proof or admission of the service of notice of argument upoq 
the adverse party. And the clerk is directed not to enter on the 
calendar any cause in which proof of the aervice of asid notice la 
not filed with Urn. 

RcLS XXVtll. {Adopted Jatamr!/, tsei.) Re-argiiM caiaet.— 
Atl cauaes In which a re-argument is ordered, may, at the election 
of either party, be placed on the calendar at the next term after 
inch ra-orgument Is ordered, or the following term. The same to 
take Its original place in the calendar. 
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See Code, «. 470. 
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Ordered, ifiat the following rides shall commence and take effect 
on the first day of October next : 

Rule 1. Examination of candidates for admission. — Applicants 
fop admission to practice as attorneys and counselors of this court, 
who are entitled to examination, shall be examined in open court ; 
the examination shall be had at general term, and shall commence 
on the first Wednesday of the second and fourth general terms 
which shall be held in the several judicial districts in each year, 
and at no other time or place ; and no private examination shall 
be permitted. 

Rule 2. Proof of cUizenshipf <&c. Applicants from other States, 
To sign roU, dtc, on admission. — ^To entitle an applicant to an ex- 
amination, he must prove to the court — 

1. That he is a citizen of the United States, and that he is 
bwenty-one years of age, and a resident of the district in which he 
applies, which proof may be made by his own affidavit of the fact. 

2. The evidence of good moral character shall be the certificate 
of a reputable counselor of this court, or of some other reputable 
person known to the court; but such certificate shall not be deemed 
conclusive evidence, and the court must be satisfied on the point, 
after a fuH examination and inquiry. 

3. Such applicant must sustain a satisfactory examination upon 
the law of real and personal property, contracts, partnership, ne- 
gotiable paper, principal and agent, principal and surety, insur- 
ance, executors and administrators, bailments, corporations, per- 
sonal rights, domestic relations, wills, equity jurisprudence, 
pleadings, practice and evidence. 

4. Applicants for admission from other States shall conform to 
the foregoing rules, unless they produce a certificate from a judge 
of the highest court of original jurisdiction in the State from which 
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lliey coma, to the Hfiect thstfor three years, immediately pTeceding, 
they have practiced bs attorneys or caaDselorE Id sdcq court, and 
that they are in good standing as such attorneya or counselors. 

5. ApplicantH admitted shoU eign a roll, and subgcribe and take 
the constitntional ontb of oEGce. 

ItuLE 3. Where papen to be^Ud. Ptlpera on apeeial motion to be 
filed. — Papers flhnll be filed in the county specified in the eompiitint 
sa the place of trial, or in the county to which the place of trial 
has been changed. And in case the place of trial has changed for 
tiie reason that the proper county is not specified, the papers on 
file at the time of the order makine such change shall he traoa- 
ferred to the county specified in such order; aod sU other papers 
in the cause ahall be filed in the county ao specified. J 

When the affidavits and papers npon a non-en uroerated motion ■€ 
are required by law to be filed, and the order to be entered in ft t 
county other than that in vMch the motjon is made, the clerk shall V 
deliver to the party prevailing In the motion, unless the court Bh^ I 
otherwise direct, a certified copy of the rough minutes, showing 1 
what papers were used or read, together with the affidavits and I 
' read opon such motion, with a note of the decisioD I 
3 order directed to be entered, properly certified, 1 
I the duty of the party to whom aaeh papers are de- 
e the same to bo filed, and the proper order entered 
n the proper coimty within ten djiys thBreafter, or, \a debiili 
thereof, be shall lose the benefit of the said order. 

Rtob i. UnderlaMngf and r^daeili to be filed. — It shall be the 
duty of the pl^ndff's attornev forthwith to file with the clerk of 
the proper comity all ondertakiDgs given upon procuring an order 
of arrest, ao injunction order, or an attachment, with the approval 
ofthejaatice or judge tailing the same eirdorsed thereon; and in 
case such undertakings shall not be filed within five days after the 
order for arrest or injunction, or the attachment, has heen granted, 
the defendant shall he at liberty to move the court to-vacato the 
proceedings for irregularity, with costs, as if no undertaking had 
been ^vcn. It ahaU also he the duty of the attorney to file within 
the same time, and under the like penalty, the affidavits upon 
which an Injunotion or attachment has been granted, and also the 
affidavitnpon which an order for the service of a summons by pul>- 
lication or an order for a substituted service of a sammons hM 
been grantad, together with the order for such service. 

Bulk B. BikI, vihere lojuittfj/. — Whenever bail are required to 
justify, they shall justify within the county where the defendant 
shall have been arrested, or where the bail reside. 
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*er dpproyea of the Bflcnrilij to ba given in any caao, or rBporta 
Vpon 1^ sofficiency, iC shall be his duty to TCijuire perEonol enretiea 
tojuatiiy, or, it the aecmlty olFered is by way of mortgage on real 
WtBte, to reqaire proof of the value of auuh estate. And all bonda 
«ad nndertnklnga, and other securities in writiDH, shall be duly 
broved or acknowledeed, in lite manner as deeiu of real estate, 
Mfore the aame shall be received or filed. 

^ Bulb 1. SlierifftoJlU agldai-Ua on orrait— Tbe atieriff shall file 
miih the clerk the afGdaTits on which an arrest is made, vrithin 
tas days oiler the arrest. 

RuLi 8. Sheriff compelled to return wocea. — At any time after 

the day when it is the duty of the sherin, or other officer, to return, 

",ver, or file any procesa, andertaking, order, or other paper, by 

prDTiaions of the Code of Procedure, any party entitled to have 

h act done may serve on the officer a notice to return, deliver, 

file snob proccas, imdcrtakmg, order, or other paper, as the case 

■~ be, within ten days, or ahuw cause, at a special term to be 

:nated in said notice, why on attachment should not issue 

, Rule 9. Clerks to kcrp booti. Jiidgments to lie JUrd, &c., only 
Awmff a^ee houri. — The several clerks of this court sball keep in 
fklar respective offices, in. addition to the "judgment-book' re- 
nlied to be kept by g 219 of the Coda of Procednra, a tiook, pro- 
erly indexed, in which shall be entered the titles of all civil ae- 
B and special procecdiaga, with proper entries under each, 

)ting the papers filed and the orders made, and the atepa taken 

KereiQ, with the dates of the several proceedings ; an index of all 
BndartakLogs filed in the office, Etatini;,iii appropriate colamna, the 
Btle of the cause or proceediog in which it is given, with a general 
Itatement of its condition, or a reforeoce to the statute under which 
I is given; the data when and before whom acknowledged or 
jVoveH, bj iSi^om approved, and whci^ filed, with a etatement of 
|ny disposition or order made of or concerning it ; and such other 
ynoks, properly indexed, as may be necessary to enter the minntea 
ff the court, docket judgmenta, enter orders and all other neces- 
fay matters and proceedinga ; ond such oOier books as the courts 
)tiil6 respective districts, at a general term, may direct. 

Judgments shall only be filed and entered, or docketed, in the 
ffieee of the clerks of the courts of this State, within the hours 
ttiing which, by law, they are required to keep open their respec- 
Ive offices for the transaction of business. 

Bdl! 10. Atloni£i/i to atdarne name and retideTuv on paper) 
inied, — On process or papers to be served, the attorney, besides 
Ascribing or endorsing his name, shall add thereto hie plaee of 
a^ness ; and if ho Hhall neglect to du so, papers may be served on 
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liim at his place of reaiilence, throngli the mail, hy directing them 
Bceordiu^ to the best iaformatioa whii;h cod couveuieiitlj be ob- 
tain ed concerning Ms red dene o. 

This rule shall Bppiy to a pmij who prasecat«B or dofeiida in 
peraon, whether he be an attorney or not. 

Ruu 11. Whal to be deemed an apptarana. — Service of noliw 
of an appearance or retainer generally, by aa attorney fbr the de- 
feadant. shall in all cases be deemed an appearance. And tha 
plaintiff, on filing snoh notice, at any time thereafter, with proof 
of service thereof, inay have the sppcarance of the defendant en- 
tered as of the time wlicji suth notice waa eerred. 

Rdlk 12, Chaise efoUorneji. — An attorney maybe eluragedby 
consent, or upon cauae shown, and upon such terma aa shall M 
just, npon the application of the client, by order of the joBtice of 
the court, and not otherwise. 

Edle 13. StipvlaHon musC be in mriling or enierrd. — No priyata 
agreeraent or consent between the porties or their attorneye, in re- 
spect to the proceedings in a cause, shall be binding, nnlcas the 
Bame shall have been reduced to the form of an order, by consent, 
and entered, or calesstho eTidcncc thereof shall be in writing, sub- 
Boribed by the party against wliom the anmc ehali he alleged, or 
by Mb attorney or counsel. 

Rdu: 14. ApjilaaSon far diaeoeery, haw made. — ApplicatiOlM 
may be mode in the manner prorided by law to compel the pro- 
duction and discovery of books, papers, and documents relating to 
the merits of any civil action pending in this court, or of any de- 
fence in snob action, in the following cases: 

I. By the plaintiff, to compel the discovery of books, papers, or 
documents la the posaoa«on or under the oontrol of the defeudant, 
which may be necessary t* enable the plaintiff to frame bis cum- 
plaint, or to answer any pleading of the defendant. 

S. The pMntiff may be compelled to make the Ilka discovery ' 
of books, papers, or documents, when the same shall be DecesMl}'! 
to enable the defendant to answer any pleading of the plaintiff. f 

3. Either party may be oompelled to moke diacovery as JM- i 
vided by % S88 of the Code. ' 

BcLE 16. Moving paper; vhat to ttate.- — The moving papen 1 
npon the application for such discovery, shall state the facta and J 
cfrcnmBtsnces on which the same is claimed, and ahnll be vcriflaS.J 
by affidavit, stating that tlie books, papers, and documents when 
discovery is sought, are not in the possesBion nor under the w . 
trol of tlie party applying therefor. The party applyios; shall ah(H| 
to the satisfaction of the court, or judge, the materiality and v* 
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Role IB. Order for dincovery. — Tha order for gTantlng the 
I dlacoTery shall specify the mode in which the eame ia to he made, 
I which roflv be either hy roquiring the party to deliver sworu 
I dopiea of the matters to be disoovered, or by requiring him to 
I produce and deposit the some with the derlc of the connty in 
I which the trial is to be had, unless otherwise directed in the order. 
I The order shall alao specily the time within which the diaccrerj 
I 1b to bs made. And whec papers are required to be deposited, the 
I order shall specify the time that the deport shall continue, and 
I Bball also declare the cooaeqnenceB of »a oraisBioa to comply with 
I' 'the same ; and tha coort, at any special term, upon proof of tJia 
1 default, may of conrae prajit a mle ahsoiute eiving effeet to e ' 



Bdlb 17. Order for dacovery to operate ta a stay of proc^ing». 

»n,„ — J — jf — ir_^ *L, jT ^^- of boolcB, paj" — — ^ — 

!r proceedinga 
1 complied with or vacated; and 
the party obtuning sach order, afler the aame shall be complied 
with or vacated, shall have the like time to prepare his comphiiilt, 
answer, reply or demurrer, to which bo was entitled at the 
making of the order. But the justice, in eranting the order, may 
limit its effect, by declaring hew far it shall operate as a stay of 
proceedings. 

Edlk 18. Agtilavit of kerning sunWiom.— Where the servioo of 
the euniinOQH onii of the compliunt, or notice, if any, accompanyiD^ 
the same, shall be made hy any other person than the sheriff, it 
■hall be necessary for such person to state, in his affidavit of ser- 
vice, when and at what particular place he served the same, and 
that he Imew the person torved to be the person mentioned and 
I described in the summons as defendant therein ; and also to State, 
L In his affidavit, whether he left with tJie defendant such copy, as 
r well BS delivered it to liini, 

BtJi^ 1 0. Nunihering aaiaes of orfi'on or yrownifo of dtfenet. — 
In all cases of more than one distinct cause of action, defence, 
counterclaim or reply, the same shall not only be separately stated, 
but plainly numbered. 
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Bulb 90. FoUai to be marked, and tifle of raiiw eadorled. FUai- 
ings to he Ugibty vtrUCca. Objections, v-hen waived. — The attorney, or' 
other officer of the caart, who draws onj pleading. dGpositio% 
aiBdavit, caae. bill of BieeptionB, report, or other psper, or euteiil.' 
any judgmeat, exceeding; two folios in length, shall disCioctly 
number and mark each fulio in the marein thereof; and all ao^» ' 
either for the parties or the court, sh^ be cumbered or msrW 
in the margin ao as to conform to the original draft or entry muIl 
to each other, and shall be endorsed with the title of the OBM,. 
And all the pleadings and other proceedings, and copiea Qieredi. 
shall be fairly and legibly written; end if not so written tud b" 
lioed, and endorseil, as aforesaid, the clerka shall not file snch M 
may be oETerod to them for that purpose ; nor will the conrt hetfp 
any motion or application founded thereon. Tlie parly upoawhSBl'. 
the paper is serred shall be deemed to have waived Uie obieoti^ 
unless, within twenty-four hours after the receipt thereof, he »*■ 
turns soch paper to the party serving the same, with a statemeBl 
of the particular objection to its receipt. 

Rdlb 21. Advice of cmtnicl. Aow slated. — Whenever it eIuUI b«! 
necessary, In ony affidavit, to swear to the advice of counsel, 
party shall, in addition to what has usnally been inserted, b 
that he has fully and fairly stated the case to bis connael, and 
give the name and place of residence of eueh counsel. 

RniE. S2. Time to aiaacr not extended -leUhoat a^idavit of\ 
Suhsequait exiBBiian, — No order eictendlng the time to ousv 
demur to a complaint shall bo granted, unless the party applying 
for such order shall present to me justice or judge to whom the 
application shall be made, en affidavit of merits, or an affidavit of 
the attorney or counsel retained to defend the action, that, from 
the statement of the case in the action made to him by the defend- 
ant, he verily believes that the defendant has a good and safastan- 
tial defence, upon the meritb, to the causs of action set forth in the 
oompluut, or to some part thereof. 

And if any extension of time to answer or demnr has been 
granted, by stipulation or order, the fact shall be stated 
affidavit, 

Bdle as, Babsegvent application for order, after a ra/iwot— If I 
any application for an order be made to any judge or jostica, uld I 
such order be refused, in whole or in part, or be granted condl> I 
tlonally. or on terms, no subsequent application, upon the sama f 
state of facts, shall be made to any other judge or justice; ' 
if, upon such subseqaont application, any order be made, It i. 
bo revolted; and in hia affidavit for such order, the party s' 
state whether any previous application for such order baa b 
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RuLS 24. Jwiffmati on faUure to anxaer, mfiere to be applied far. 

— When the plaintdif ia the action is eatitleii to jodgment. upon 

m the Eulure of the defendant to answer the complaint, and the relief 

ft'donumded requires application tu be made to the court, Eueh appli- 

VcatJDn may be mads at any apeciid term, in the district embracing 

EUia county in which (ho action ia triable, or in an adjoinlDg conn- 

■ ty; sach application may also be made at a circoit court in the 

Dountj in which the action ia triable. Bnt when a reference or 

writ of inquiry Bhnll be ordered, the aamo ahall ha oxecatcd in the 

ooimty in whii;h the action ia triable, unless the court shall otber- 

wiae order. 

Btilii SE, Jndffmml after Krvioi by piihlicaiiBn. — In actions for 
the reoorery of money only, when the BommonB baa been Borrsd 
by pnblicatioD, under aectinn 13S of the Code, no jndgment Bball 
be entered, unleeB the plaintiff, at the time of making the applica- 
tion for judgment, sbnll show hy afGdavit tiiat an attachment has 
heen iasued m the action, and ievied upon property belonging to 
the defendant ; which affidavit ehall contain n Bpccitic deecription 
of auch property, and a statement of ita value, and shall he at- 
tached to and filed with the alBdavite of publication ; nor nnleaa 
tbe plaintiff ehall. at the same time, produce and fUe with the 
clerk an undertaking, with two auretioa to be approved by the 
oonrt, that tbe plaintiff will abide the order of the court touching 
the reetitution of any estate or effects which may be directed by 
such judgment to be transferred or delivered, or the restitndon of 
any money tbat may be collected under or by virtue of aneh judg- 
.ment, in case the defendant or hia representatives shall apply and 
he admitted to defend the action, and shall succeed in such 



Rrui 86. PlainUff man «'y"'^a'» t" proceed to trial. — Whenever 

the plaintiff shall have neglected to brine hia cause to trial ac- 

confing to the practice of the conrt, and the same shall not have 

I been noticed by the defendant, the plaintiff may, if he has not 

L^ieloFe aUpulated. tender a stipulation, and offer to pay tlie coats 

B to which the defendant ia entitled up to that time. 

Bdlb 27. DitmiiMnij nmplain/ for not brinffini; caiae to trial. — 
—Whenever an iasue of fact shall have bean joined in any action, 
and the plaintiff therein shall fail to bring the same to trial ae- 
oording to the course and practice of the court, the defendant 
m^move for the diaoiissal of the complaint with coEte. 

K it is made to appear to the conrt that the neglect of the 
plaintiff to bring the action to trial has not been unreaaonoWe, 
the court ahail permit the plaintiff, on payment of coata, to bring 
the said action to trial at the neit court where the same ia 
triable. 
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Rcu) 29. In tchat cam inquests may b« laJtai. — TaqneBta amj 
be taken in ncUona, out of their order on Che calendar, in cMMln 
whieli they ware heretofore allowed at the opening of the eoart, 
OD any day after the first day of tho conrt, provided the inteotiOD 
to take an inqneat ia exprossed in the notice of trial, and a mS- 
ci«nt afBdailt of merita aball not have been filed and aerred. 

Rule SO. Ecaminalion of wittifsseg, how conducted. Time Jiir 
muiimitw up. — On the trial of iesues of fact, one connsel Dniy on 
each ^do aball examine or croas-examine a witnese, and one coim- 
Bol only on each' side shall mm up the caaee ; and during such ei- 
amlDutmo the examining counsel shall stand; and the testimoDj, 
if taken down in writing, shall be written bj some person other 
than the examining cotmsel ; hut the juetico who holda tho court 
may otherwise order, or dispense with thia reqnireraent. 

Xo counsel shall occupy more than one hour in summing up, 
nnleaa by permission of tlie court. 

RctK 31. Caltinff plaSnHff. Submitting lo nonmil.—lt shall 



ItuLK 33. Submillififf to lUHauit or dismisial before reffrea, 
Form of referees' report. Fraeeedinffs on references other l/uM of 
l/ie iggura. — On a hearing before referees, the plaintiff may anhmit 
to a nonsuit or dismissu of hie complaint, or may be nonsuited, or 
hia complaint be diamisaed. in like manner as upon a trial, at KBJ 
time be&re the cause boa been finally submitted to the referMsIw 
their decision. In which case the referee ehall report according 
to the fact, and judgment may thereupon be perfected by the da- 
fendout. 

Upon a trial by refi^rces, they Ehsll, iu their decision and final 
report, Btato the facts found by thum and their couclusions of law 
separately ; a copy of which shall be Borved with notice of the 
judgment ; and the time within which exceptions may be taken U) 
the report shall be compnted &om tho time of such service. 

In ruferenees other than for the trial of the issnee in an action, 
upon the ouming in of the report of the referee, the same shall be 
filed, and a note of the day of the filing shall bo entered by tho 
clerk in the proper book, under the title of the cause, or prneeed- 
ing, oud the said report shall become absolute, and stand as in all 
things confirmed, unless osceptions thereto "'"' *^'"'^ ■■"'' ■"■"'"1 
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brought to a hearing at any special term thereafter, on tbc autice 
of anj partj iBterested therein, 

Rl'LB 33. Iimun, Aov) letlled. Jwrum on gualion of adulters, 

Mblion far tea A-iof. — In cases where the trial of iBsuas of fact is 

not provided for in section. S6B of the Coda, if either party shall de- 

1 sire a trial hj jory, eaah party shall, within ten days after issue 

I joined, give notice of a special motion, to be made upon the plead- 

I mgB, that the whole isene, or an^ specific qaostiona of fact involved 

therein, be tried by jury. With the notice of motion shall be 

I served a copy of the questions of fact propoaed to be submitted to 

I the jury for trial, and in proper form to be incorporated in the 

I order; and the court or judge may settle the iseuoB, or may refer 

I it to a referee to settle the isaoes. Such isaueH ninat ba settled in 

. tlie form prescribed in section 12 of the Code of ProGedure. 

In all actions for a divorce, when issue ia joined by the plead- 
ings upon the qaesUon of adultery, snch isane shall not be tried by 
a jory until the issue to be tried shall ho settled in like manner aa 
in other actions where isaues arising out of the pleadings are re- 
quired to be settled. 

When any specific questions of fact involved in an action, or 
any question of fact not put in iasne, is ordered to be tried by a 
a substitute for a feigned issue, and has been tried, or a 
e other than of the whole issue has been ordered under 
ion 871 of the Code and a trial had, if either party shall deeirs 
to apply for a new trial, on the ground of any error of the judge or 
referee, or on the ground that the yerdict or report ia against evi- 
dence (except when the judge directs such motion to be made upon 
hiaminutes, at the same term or conrt at which the issues are tried), 
a case or exceptions shall be made, or a case containing exceptions, 
Hfhe caee may require, which case or exceptions shall be served 
ind settled in the manner prescribed by the rules of court 
for the settlement of coses and eieeptions in other coaea. Such 
motioDB shall be made in the tirat instance at special term ; and 
if neither party mores for a new trial in such case, they shaU be 
deeracd to have acquiesced in the decision of the judge or referee, 
and the verdict of the jury or report of the referee ; and the aame 
shall not be questioued upon the final hearing of the cause or in 
any subsequent proceeding therein. 

Ein;ii St. SdSing case, excepHoni, and «pwiai vcrdiett. — When- 
ever it shall be intended to move for a new trial (except for irreg- 
ularity, surprise, or upon the minutes of the judge) or to review 
hj appeal, or otherwise, a trial by a jury, by the court, or by ref- 
erees, a case, or exceptions, or case containing exceptions, as may 
be proper and the party may elect, shall be prepared by the party 
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inteDdiDB to make the motion or to review the trial, and a copy 
thereof ehall be aurved □□ Ibe opposite pftcty nithin ten days after 
the trinl, if by a jnry, or after written notioe of the filing of the 
decision or report, if the trial be by the court or by rofereea; and 
the party served may, within ten daja thereafter, propose sDiend- 
ments thereto, and serve a copy on the party proposing the casE 
or eioepdoDS, who may then, within fotzr ^ays thereafter, serv« 
the opposite party with a notice that the case or exceptions, wifll 
the proposed amendments, will be submitted, at a time and plAM 
to be specified in the notice, to the Justice or referee before whom 
the cause was tried, for settlement.^ The justice or referee shall 
thereupon correct and settle the case, as he ehall deem to oon^st 
with the trnth of the facts. The time for settling the case most 
be specified in the notice, and it ehall not be less than four nor 
more than twenty days after service of anch notice. The lines of 



tied in the ei 

ftnall be deemed to have waived hia right thereto; and when i 
case is made, and the parties shall omit, within the several Hmea 
above limited, the one party to propoae ameodments, and tJie oUier 
to notify an appearance before the justice or referee, they shall 
respectively be deemed, the former to hare agreed to the case aa 
proposed, and the latter to liave agreed to the amendments as pro- 
posed. 

BtTLB 36. JEccepHons, what lo contain. Ameni^mli, hote to if 
marked. — Exceptions shall only contain so much of the evideaoe 
aa may he necessary to preseot the qneationa of law upon which 
the same were taken on the trial ; and it shall be Uie doty of the 
justice, upon settlement, to strike out all the evidence and other 
matters which shall not have been necessarily iDserted. 

Whenever amendments are proposed to a cose or GxaeptionB, 
the party proposing such case or exceptions shall, before sabmilr 
ting the same to the judge or jnstice for settlemeot, mark upui 
the eeveiol amendments his proposed allowanca or disallDwuuie 
there uf. 

Kotj! H7. FUatg cane or exception. Order declaring rate ofion- 
daiud. — Where a party makee a case or exceptions, he shSiU pro- 
cure the same to be Sled within ten daya after the same sball ba 
settled, or it shall bo deemed abandoned. 

And on filing oSidavit that such case or exceptions has not beu 
filed, and showing the time of the settlement thereof, and tbal 
more than ten days has elapsed from the time of such settlement 
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Hmx 38, Stalftnent of fads on apptal to court of apjtsali, — A 

Earty deairing to appeal to the i^ourt of appfals, In on action tried 
y tns court or rerereoB, may have the facts apon which the deci- 
sion of the general term was based settled for tliB purpoaes of Bucb 
appeal; nnd. for the purpose of such ecttlement, the party shall, 
iriwia twenty days after notice of the judgment, propose and.gerve 
apoa the opposite party such a atatemeat of the facts aa he deems 

Tlie party upon whom each statement is aerred may, within 
twenty days after such service, prepare auch amendments to tie 
statement as he may deem proper, which amendments shall be in 
writing and served on the inovinE party. The party preparing 
the oi^nal statement may kivc eight days' notice that the stato- 
mentB and amcndmeate will oe presented for settlement to the jiu- 
tioe who delivered the opinion m the case; or, if no opinion woa 
delivered, to the presiding justice of the court. Such justice aball 
uttle the facts; and apon the sbatement, as settled by him, he 
shall indorse an order that the statement be attached to the judg- 
ment4vlL 

Bfi^ Si, Arguments and moHom, hoa noHeed, and dufaidtn 
OnrtiMt. OnUri to e/ioa caiae, vhcn grarUed. and hoa rdurTuMe. A 
d^ of pi-oecedinyt. Irregutaritiet In be elated. Judgment tn divorce 
eatet. — All questions for argument, and all motions, shall be bronght 
b^jire the coort on a notiue; or, when a notice leas than eight 
days is preecrlbed by the judge or court, under § 402 of the Cade, 
by nn order to show cause ; aud if the opposite party shall not 
ippeftr to oppose, the party making the motion or obtaining the 
ordBT shall he entitled to the rule or judgment moved for, on proof 
of doe service of the ootioe or order and papera required to be 
Hnod by him, unless the court shall otherwise direct. 

Such order to show cause shall only be granted when a special 
reason for a notice less than eight days appears on the papers pre- 
seotod, and Uia party shall, in his affidavit, state the present con- 
dition of the action, and whether at isane, and the time appointed 
for bidding the next cirouit in the county where the action is tri- 
able. The order shall also (except in the first judicial district) bo 
retnniablB only before the judge who grants it, or at a special 
term appointed to be held in the district in which such judge ra- 

ITo order served after the action shall have been noticed for 
trial, if served within ten days of the circuit, shoH have the effect 
to stay the proceedings in the action, unless made at the circuit 
where such action is to bo tried, or by the judge who Is appointed 
or is to hold such circuit. 
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And when the motion ia for irregularity, tho notice or order 
eball Hppcify the irr^EnlarJty complained ot 

This rule, so far as it permits a jndgment by defanlt, or by the 
consent of the adverse party, shall not extend to a complaint for a 
divorce. 

ButE 40. Maatieraled moft'on*. Non-enumerated mnlioitt. Con- 
lattd moHoM, tehere to be heard. — Enamerated motions are, motions 
ariaing OD special verdict; issnea of law; cases; exceptiooB ; 
appealB from orders saataining or oyermling demurrere ; appeala 
from an inferior court; and appeals by virtue of g 348 of the Code. 

NoD-enume rated motions inclode all other questions snbmitted 
to the court, and shall be beard at special term, except when other- 
nise directed by law. 

Contested motions eliall not be noticed or brought to a hearing 
at any special t«rm beld at the same time and place with the cir- 
ECept in actions tipoQ the calendar for trial at anch circoit. 



is necessary to the disposal 
ounties in which no special 



and in which the heariog of the moti 

of the cause; and except also that,' 

term diatinct from a circuit is appoi ^ 

tions triable in any such connty moy he noticed and brought 

at the time of holding tlie circuit and special term in the county 

iu which snch actions are triable. 

Bin,* 41. Mljnij nolex nf fiswa. Omsrat-lcrm Calendar. Dalt 
of itsae. — Notes of issus tor the general t-erm shall bo filed eight 
days before the commencement of the court at which the canses 
may be noticed. The derk shall prepare a calendar for the sen- 
era] term, and cause the same to be printed for each of the jusHcee 
holding the court. Appeals shall be placed on the calendar ac- 
cording to the date of the service of the notice of appeal, and 
other cases as of the time when the queation to be reviewed arose, 

RiTLS 42. Envmrraied motwiis, ho-ai noticed, Fapert to be fur- 
taiAed. And by vthom. — Enamerated motions shall be noticed 
for the first day of term by either party. 

The papers to be famished on snch motioca shall be, a copy of 
the pleadings, when the question arises on the pleadinga or any 

{art thereof or of such parts only as relate to the question raJsw 
y the doranrrer; a copy of the special Terdict, rotorn, or other 
papers on which the question arises ; and the party whose dnty it. , 
IB to iiimiah the papers ahall serve a copy on the opposite parn£| 
exeept apon trial or iBsues of law, at leaat eight days befive tAH 
time the matter may be noticed for argununent. If tlie par^fl 
whose doty It is to fbrnlBh the papers shall neglect to do so, tMJ 
opposite party shall be entitled to mova, on affidavit and notice of 
motion, that the cause be struck from the calendar (whichever 
party may have noticed it for aremneot), and that jndpment bA 
rendered in his favor; provided, however, that in mortgage and 
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iriitioii Cflsea, wliere the plaintiff's rightg are not contoated, no 

^iea of pleadineB need be furnished to ths court. 

The papera aball be furnialied by tbu plaintiff when the qnea- 

<D itrises OD spcoiBl verdict, and b^ the party demnrriDg in caaee 

demurrer, and in all other casce by tiiu party niakiug the mo- 

/"opurs ftj 6* /urimhed on appeal, and iy vAom. To 



B embraced in chapter 
! the Code, the appellant shall furniab the papers for the coort, 
blch ooniiiEt of a copy of the judgment-roll, together with a obm, 
tting the time of the commeiicemout of the suit, and of the serv- 
I of the reHpective pleadings, the nameB of the original parUei 
.full, the change of parties, if any has taken place pending the 
it, to which shall be added the opinion of the Court below, or an 
Ed>Tit that uo opinion in writing was given, or if given, that a 
y coolA not be procnred. At the commencement uf the arga- 
it the appellant shall furnish a printed oupy of tbe papers to 
eh of the judges, together with a, printed copy of the points oa 
falcb he intends to r^y, with a reference to the authorities which 
I intends to cite; and he shall also deliver to the attorney 
, the adveree party, at least eight days before the first day of the 
rm, three printed copies of the said papers. And at the com- 
loceueot of the oi^umcnt, eaoh pnrty ahall serve upon his oA- 
f»wy a printed copy of hia points and authorities on which he 
' 'j rely. In case the appellant neglects so to fornish to 
.MJTerae party the said number of copies of the papers, tlie 
iT ahall be entitled to move, on aflidavit and notice of motion, 
t Uia earlieat practicable day in term for hearing n on-enumerated 
ttions, that the canae be stricken from the ralendar (whichever 
Miy may hare noticed it for Dr§^iinent}, and that judgment be 
BMred in hia favor. 
When, a case is agreed upon by Uie parties, according to g 872 
the Code, the plaintiff shall furnish the necessary papers for 
^ duly printed, as in cases of appeal. 

PeHiion. Anmar 
amwer peliiUm. Guardian ad litem, luM ap- 
Ordrr to deliver capy petition. Aj^Uaal lo famUh papen. 
appeal to thia court froio the order, sentence, or decree of 
RFFDeate s court, the party appealing shall file a petition of ap- 
at, oodresaed to this court, with the clsrli of the county in 
the order, senlfluee, or decree appealed from was niade, 
KilQ fifteen days after the appeal ie entered in the court below, 
Ibk qipeal ahi^l be nonaidered as waived; and any party iiitcr- 
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eeted in the proceedings in the conrt below may thereupon apply 
to tMfl conrt, ex parte, to dinEnisB the appeal with costs. The peti- 
tion of mipepJ shall briefly state the general nature of the proceed- 
ings, and of tlio sentence, order, or decree appealed &om; ' 
shall Bpeciiy the part or paits thereof eompluned of na etroil 
uxcept where the whole sentence, order or decree m alleged 
erroneous, in which case it shall be saSicient to stAte that the 
and every part thereof is erroneous. And where the appeal 
from a sentence or decree on the settlement of the accotmta of 
executor, adEnioistrator or guardian, if the appellaDt wiehes to . _ 
view the decision as to the allowance or rejection of ajiypartienlir^j 
items of the accoant, each KeiDfl slial) he speciSed in tlie petiHtMi 
of appeal ; or the allowance or disaliowance of any aocti ileon 
shall not be considered a Bufficient ground for revering of modi- 
fying the sentence or decree appealed from. The respondent in 
' ' ~ — 'a the petition of appeal in aucb cases, may also aped^ 



onj itema in the account as to which he suppOBaa the aentoii 
decree is erroneoas as against him and iu uvor of the appeiioni. 
And upon the hearing oftbe parties upon snch appeal, the sentence 



ir decree may be moditied ae to any such itema, in the fHuae 
ner oa if a croes-appeol hod tieeo brought by such respondent. 
The appellant may have an order of course that the reapoudent in 
the petition of appeal answer the same within twenty daya alter 
the aervice of a copy of the pctiUoD of appeal and notice of the 
order, or that the appellant be heard ez parte. And where the re- 
apandent is an adult, upon flling an affidavit of such service upon 
the attorney of the respondent, if he has appeared either in this 
court or in the court below by an attorney of this court, or apoD 
the surrogate if he has not appeared by anch attorney, and lliat 
no answer to the petition of appeal has been received, the app^ 
lant may have an order of conrae that the appeal be heard ntpofle 
as aeainst such regpondeat. Where the respondent ia a minor, if 
he does not procure a guardian ad litem upon the appeal, to be ap- 
pointed within twenty days after tlie filing of the petition of up- 
Seal, the appellant may apply to a justice of this eonrt, ex parPi. 
ir the appointment of snch guardian. And if the minor has ap- 
peared by hia guardian ad litem in this court, the appellant may 
have an order of course that the guardian ad litem uf the reapond- 
ent answer the petition of appeal within twenty days after service 
of a copy thereof and notice of the order, or that an attachment 
issue against such guardian. When a petillon of appeal ia Glad, If 
it has not been served on the adverse party, the respondent may 
have an order of course that the appeUant deliver a copy of the 
petition of appeal to the attorney, or to the ^ardian od litem of 
the respondent, within ten days aSter the service of notice of anch 
order, or that Uie appeal be dismissed ; and if the aome is not da- 
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I to dismiRB tlie appeal with costs. Upon the hearing of any anch 
I tppeol as is referred to in tliia rule, it shall ba the duty of the np- 
I peilaat to fiirniah the court with a copy of the petition of appeal, 
Buid of the aaawer thereto, if an answer has been received, and h 
I copy of the proeeadingH below, including a copy of the appeal as 
I entered. 

Rule JS. Poinli on moHotm. Dimfutdon on fael>.-~in aU eiiii- 
merated motioos, each parh' shall briefly state npon hia prioteii 
pointB the leading facts which ho deems established, with a refer- 
ence to the folios where the eTidenee of such facta oiay be found; 
sud the court will not hear an extended discussion on a mere qaes- 
tion of fact. 

RlTLK 46. Ctuet, points, iSk., hom printed,— The cases and points, 
and all other papers ibrniahed to this court at a geneQj term in 
calendar caueea, shall be printed on wliite writing-papor, with a 
margin oo the outer edgu of the leaf not less thtui One and a half 
inch wide. The pvinted pae;e, exclusive of any marginal not* or 
reference, shall be seven iucbes loo? and three and a half inchoa 
wide. The folio, nuznbering from the commencement to the end 
of the papers, shall be priuted on the outer margin of the page. 

Bulb i"]. CerUorari, wJitn heard. — Every case on certiorari to 
, subordinate courts, trihiinols, or magistrates, may be bronght to a 
_ hearing by either party, upon the usual notice of argument; and 
■ shall be entitled to preferenee on the morning of any day during 
vtiie first week of term. 






n that day. Except iu the first judicial district, a party 

ftottending purauant to notice, to oppose a non-enumerotod luotion, 

T If the same shall not be mode on the day for which it is noticed, 

Euy, at the close of that order of bnsiiieBa, take a rule agunst the 

party giving the notice, for costs for attending to oppose. 

[ Mntinng ,Q criminal cases may be heard on auy (Uiy ii 

Rule 49. ffon^tmnerated motiota, hoa iwtked. — Non-enumer- 

.d motions, except in the first district, shall be noticed for tlie 

rfirst day of the term or sitting of the court, accompaaled with 

' copies of the affidavits and papers on which the same shall be 

made ; and the notice shall not be ibr a later day, unless sufficient 

cause be shown (aud contained in the aflidavlte served) for n< 

giving notice for the first day. 
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Rttle 60. ModoRi to amend pleading*. — Uotinus to strike out 
of Hiij pleodiog matter alleged to bo irrelevant or redundant, and 
motions to correct a pleading on the ground or its being " so In- 
definito or uncertain, that the preciee natnre of the charge or de- 
fence is not apparent," must be noticed before demurring or «n- 
Bweriog the pleading, and within tventj days from the service 
thereof 

Rule G1. ProcetdiHgi on retam lo mandaimii, itx. — The return 
to B writ of mandamua, or of prohibition, having been filed, the 
party making each return may serve a notice upon the relator, re- 
quinug him to demur or plead thereto within twenty daja after 
Huch eerviee ; and if no plea or demnrrer to such return be inter' 
posed within that time, either jiartj may notice the matter for *^ 
hearing at the next or any subsequent apecinl term at which thflj 
aame may, ^cording to the practice of the court, be heard aa 9 
Don-euumenited motion, and the same shall be beard and diapMSS 
of on the said return. 

RuLG G2. AdiMonal aJlowauca. — Applications for an odditld 
al allowance, nnder the provlsiona of the 3()9tb section of the Co 
of Procedure, cau only bo made to the court before which the tri 
is had, or the judgment rendered. 

Rule 53. Ji«[im'* return on avpeal, amendmeni of. — On app« 
from a juatice's judgment, where the county court has not Jnriadl 
tion, by reason of relationship. Ac, a notice of motion for no ord 
to compel the justice to unend hia return may be given iu twe^ 
daye after the dato of the certificate of the county judge, and n 
after that time. 

Rule 64. JVum&«' uf emtnad, &c, — At the bearing of causeB 
a general or special term, not more than one counsel uioll bo hew 
on each side, and then not more than one honr each, except wbl 
the court shall otberwise order. 

Rule 06, Cnamel to endone proof xf tuiHa. — When a rule 
obtained, either at a general or special term, by default, tlic eaU 
sel obtaining the same shall Indorso Ms name, as connael, on tl 
paper conti&ing the proof of notice ; and tbe clerk, in eutsrf] 
the rule, shall specify the name of such counsel. 

RmK 66. Ordert on pdiiiOTU. — Orders granted on petitions, 
reladng thereto, shall refer to such petitions by the names and i 
acriptions of tbe petitioncra, and the date of tbe petilionB, if t 
same be dated, without reeiting or setting forth the tenor or Ml 
stance thereof unnecesBarily. Any order or judgment direotil 
the payment of money, or affecting the title to property, if fiwB 
od on petition, where no complaint is filed, may, at the requeot 
any pMly interested, be enrolled and docketed, as other judgmen! 
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Rule 57. Ttms for eomplyiiuj mU/i orders, — In all casea whcrii 
amotion abnll be panted on psyoient of cnste, or on the porfonn- 
-~ Te of any condition, or wharp the order ebtll reqoirB such pay- 
nt or peribnnancB. the parij whose duty it bIibII he to comply 
Ihorewith shall have twouty daya for that purpoac, onlGss ot1i(<r- 
"»fBH directed in the order. Bat where coatB to be ai^Justed are to 
le paid, the party shall have fifteen daya to comply witb the rule, 
after the costs ahall hayo been adjusted by the clerk, on notice, 
ualesa otherwise ordered. 

RiFLa 58. Ordi.T U 

_ ibu No^aof Temtat -, , ^ „ 

le of moving to Lihange the place of trial shall be granted 
it flhull appear, from uie papers, that the dofendaut has used 

■ in preparing the motion for the earliest practiuable 

D joined. Such order shall not stay tho plaintiff 
n taking any step, except BuhpwniiJDg witnesses for the trial, 
without a fecial olanse to that eftect. On preeuotitig tu and filing 
with the officer granting the order an aliiduvit Bhowing such facts 
u will entitle the plaintiff, according to the settled practice of the 
:aiirt, to retain the place of trial, the officer bIibII revoke tho order 
to stay proceedings ; and the plaintiff shall give uumediate notice 
of Buch reYocatio[i to the defendant* ; attorney. 

Rule 69, Affidaiiiln to chanffe venuf. — In addition to what has 
aandlly been Htafed in affidavits concerning venae, either party 
"Bay state the nature of the controversy, and show how bis wit- 
lesaes are material ; and may also show where tho cause of action 
«■ the defence, or both of thorn, arose ; and those facts will be 
l«^en into consideration by the court, in fixing the plaue for triaL 

Rule 60. OvardiitMi ad litem, — No peraun shall be appointed 
guardian ad litem, either on the applicanon of the infcnt or other- 
wise, unless he be the general guardian of each intent, or is fully 
competent to understand and protect the tights of the infant, and 
who has no inlereat adverse to iiiat of the mfaut, and is not con- 
[ .oected in buaineee with the attorney or counsel of the adverse 
rparty. And no porsen shall bo appointed eueh guardian who is 
. rnot of sufficient ability to answer to the infant fiir any daw^e 
L (rhleh may be sustained by hie negligence or Tnisconduct in the 
^defence or proaecution of (ha suit. 

This mle shall not apply to actions for the recovery of money 
oly, or of specific real or personal property, as specified in § 253 
fot the Code. 

Bulk 01. Jhilp iif jptarditn ad lilem. — It shnU be the duty of 

^ery attorney or officer of this court to act as the guardian of 

it deieudBot, in any siut or proceeding against him. * 



_ , :m. wheu- 

ever appointed for that purpose by an order of tMs cooit. And it 



^ 
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shall be the duty of fluch guardian toeianune into 
cea of Qie case, so fer as to enable Mm to make the proper defence, 
wbeD necesMuy for the protection of the rights of the inGmt ; and 
he Bhall be entitled to Bocb compensation Sir bis services as tlie 
court may deem reaaonable. 

Rdlb 6S. Guardian not to rccavc property tinUa Mecurib/ Aa|_ 
htetiffiven. — No guardian ad litem for an inbnt party, nnleai l^M 
I1B8 ^Yun security to the infant according to law, shall, as aH|^| 
guardian, receive any money or property belonging to eDch InfaDH^ 
ur which may be awarded to him in the giiit, except such costs anSj 
expenses as may be allowed by thecoort to thegiiardian out of the 
ftmd, or recovered by the infant in the suit. Neither ehaU the 
gunerai gnardian of an infant receive any part of the proceeds of 
H aule of real property belonging to such infant, sold under a de- 
cree, judgment or order of the court, until the gnardian has ^ven 
■oeh furtber security for the futhfid diacliarge of bis trnat as die 
oonrt may direct. 

Rum B3. General guardian, how appmnied. — For the purpose 
of having a general gnardian appointed, tbe infant, if of the age 
" ■ - ' i.ifSe 



of fonrtoen years or npwarda, or some relativB or friend, il 
Infant is under fourteen, may present a petition to the court, elat- 
ing the ago and residenco of the infant, and the name and re«- 
dence of the person proposed or nominated as guardian, and the 
relationship, If any, vLicb snch person bears to the Inlaot, and the 
nature, situation and value of the infant's estate. 

Rule 64. Age of wfant, Ao» ascertained. — Upon prcsentlDg 
the petition, the coiul: shall, by inapeeUoo or otherwise, aeccrtsin 
tbe age of the infant, and if <^ tlie age of fourteen years or up- 
wards, shall ei^amiue bim as to bis voluntary oominabon of a snit- 
able and proper peraon aa guardian ; if under fourteen, shall ascer- 
tain wlio Is eatitlod to the guardianship, and shall name a compe- 
tent and proper person as guardian. The court shall also atjccrUda 
tlie nmouot of the pemonal property, and the gross amount or valne 
of tbe rents and profita of the real estate of Che infant during Ma 
minority, and shall also ascertain the suflicieacy of the eecnrity 
olTered by tbe guardian. 

Bulk flB. Seairily by general gwtrdian. — The securi^ to be 
f^ven by tbe general guardian of an infant, shall be a bond is a 
penalty of double the amonnt of the personal estate of hie ward, 
and af the grnss amount or value of the rents and profits of the 
real estate, during his minority, together with at least two sofli- 
cient sureties, each of whom shall be worth the amonnt speeified 
in the penalty of the bond, over and above all debts ; or, inftead 
of personal security, the goar^an may give security by way of 



1 



mortgage on imincumberi^d real property of the value of the pen- 
alty of his own bond only, Bnt the court, ia its diepration, may 
vary the aecurity where, (rom special circumstances, it may be 
found for the interoat of the infant ; aad may direct the principal 
of tlie estate, or ^y part thereof, to be iavested in the etocliB of 
the state of New York, or of the XJoited States, or with the New 
Tork Life Inanranee and Trust Company, the United Statea Trust 
Company, or on bond and mortgage for the benefit of the infant, 
and tbot the interest or income thereof only be received by the 

Bulk 86. ApplicatUm to ajipoinl special gvanlian. — An infant, 
by bin general guardian, if he has any, and if there ia none, by 
hiB next triead, may preeent a petition, stating the age and resi- 
dcnee of the infant, the situation and value of bis real and personal 
estate, the situation, ralue, and anoaal income of the real estate 
proposed to be sold, and the particular reasODs which render a 
ude of the premises necesaary or proper, and praying that a 
ipardian may be appointed to sell the aaiile. Tbe petition ahalt 
•Uo state the name and ru^dence of the person proposed as ench 
piardian, the relationahip, if any, which be benra to the infant, and 
Hie sacurilr proposed to be given; and tbe petition aball be ac- 
eompanied by afiulavita of disinterested peraons, or other proofe, 
veriijing the material facts and circamatanciifl alleged in the peti- 
tioa. And if the infant is of the age of fourteen, ho shall join iu 
(he appliuation. 

Rmji 67. Ordfr on jietitioti lo a/ipmnl mtanRan. ProeeediAgs 
on such order. — If it satiafectorily appears that there is reasonable 
gronnd for application, an order may be entered appointing a 

Crdian for the purposes of tbe application, on his executing and 
g with tJie clerk tbe ruquiaitu security, approved of m to its 
form and niunner of exccntioa by a justice of this court or a 
connty judge, signified by his approbation endoraed (hereon, and 
directing a refereoce to aacertain the truth of the facts stated in 
the petition, and whether a sale of the premises, or any and what 
part thereof, would bo beneficial to the mfant, and the particnlar 
reasons therefor; and to ascertain the value of the property pro- 
posed to be sold, and of each separate lot or parcel thereof, and 
the terms and conditions upon which it should be sold; and 
whether the infant is in absolute need of any and what part of the 
proceeds of the eale for tiia support and maintenance, over and 
above the income thereof, and his other property, together witli 
what he might earn by his own exertions. And if tSere ia any 
peraon entitled to dower in tbe premises, who is witling to join in 
the sale, also to ascortun the valne of her life-estate in the prem- 
ises, on the principle of life anouitioa. But no proceedings ebsll 
be had upon such reference, until the guardian produces a certifi- 
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cnte tu the clurk, that the roquiaite security bas beeii dnlj psaToS 
ur at^knowledged, and filed agreeably to the order of the ooiutit 
and which certificate sfanll contain the name of the officer bj whtwfl 
it was approved, and Bball ba aonesed tn the report. 

The said report Mhall contain, in iteelf, a etalemeut of llie pu- 
ticular reUBons which, iu the opinion of the ryfcrco, ruuder a sole 
of the prcmiBca neceesary or proper, and of all the facts req^iured 
to be aecBrtained and reported, and ehall Dot refer to the pulitloii 
or affidavits for such Btaleruents. 

RoLK 68. Securiir/ bt/ .special ffjiardian, — The secwity raqni 
no a sale of the real estate of an infant, ehall Ik a bond of U 
guardian, with two sufficient sureties, in a penalty of double tj 
value of the premisee, including the interest on such value dtiri 
the minority of the infant, each of which sureties shall be wor 
the nenalty of the bond, oyer and above all debt^ ; or a eimll , 
bond of the guardian only, seeurcd by a nnortgage on unincuwberM 
real estate, of the value of tlio penalty of such bond. 

Rdlb 89. ProaKib in be bronjltt inlu eoart. — If the prooeeds dl 
the sale exceed five himdred dollars, and the gnardian has n 
given security by mortgage upon real estate, he shall bring tl 
proceeds int« court, or invest the same under the direction of the 
court, for the use of the infant ; and tbe guardian shall only be 
entitled to receive so much of the interest or inoome thereof, from 
time to time, aa rosy be ueaessary for the support and maintenauoc 
of the infant, without the order of the court. If the infant's inte- 
rest in the property does not Bieeed one lionsand dollars, the 
whole coats, iuctading disbarsenients, shall not exceed twenty-five 
dollars- And where several in&nta are Lnterestad in the aanie 
premises aa tenants in common, the application in behalf of tU 
shall be joined in the same petition, although they may have sev- 
eral general guardians i and there shall be but one referenoe lo 
ascertain the propriety of a sale as to all, and but one bill of ooeta 
ahatl be allowed. 

RcLE TO. Whenmonej/tmaybejiaidlo general ffuanSim. Oritn 
moneg. — No moneys arising (Wnn the sale of the real estate 
infant, on a mortgage or partition sale, or under any deore^ 



top«; 






ity on unincumbered real ei 
same, in the usual form. 

No order shall be made for the payment of any such moneys U 
any person claiming tbe siinm, oieept upon potitlon, accompudeq 
by a certified copy of the order iu pursuance of wluch the m"- 
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brought into conrt. togother with a etatement of tlie ci 
lorer. oity chniaberlnin, or other dcpoBitory of t.lic 

a\urrniH( tbe |irHHCnC atMe sail Biuount <jf tlie fuuda, sviiuru 

priaciliHl aoii iu1«rest, and tibowiog tbe nmouut of VAoh ; . 

oonrt may take auch proof of tlio truth of the tusttora stutod ic 

potUion as ebull be duemed pnipcr, or may refer t! 

able referee to tftke proof and report thareon. 

' TBxiM ^^. Refrrenee to eempule inauunl due a» mortgagt. When 
- ^ af facts to bt alia taken. Jnd^atl at uptciat term. Proof of 
S Ronce of lin pt»den». — IF id dd ttction b> foroclcwe a mortgage 
_ - defendant fails to answer within Iho time allowed far that pur- 
It'^pcwe, or the right of the plaintiff, oa stated in the oompl^nt, is od- 
v/MeA by the aunwer. the plsintifT may Imvu nu order refeirii^ it 
^ ia the derk, or to aume emtabie pureon »a refuree, lo uompote tlie 
■ml doe to the plaintiir, and tu stii'b of the defendants bb are 
c encambranoers ef Uie uiort^ay;e<l premiscH, and tn examine 
d report whether the mortgaged promisBH can be sold in parcela, 
If lh« whole amount secnrcd by tUi> mortgRgo has not become dne. 
If tlie defendaat is an infant, and bna pttt in a general answer by 
Ilia ^lUtfdlao. or if any pf the ilefeuiiants are absentees, the order of 
* reWenco shall also direct Uie person to whom it ia referred to take 
proof of Hie facta and eircumstanc^ stated in the complaint, and lo 
•tmidlie the plaintiff or his aj^nt on oal.h na to any payments 
^'trhieh have been inado. and to compute the ubiount due on the 
n, preparatory to the ap|ilicBtiou for judgment of fbreclosore 

Where no anawur is put in by the defondunt within the time , 
Pillowed for that purpose, or any answer denying any material facta 
■ -Af tJie eomphdnt^ the piaintijf, aiter the cause la in readiness for 
trial as t^ all the defendants, may apply for judgment, at any ape- 
vial term, upon due noUce of luch of the defondanta aa have ap- 
peared in the action, and without putting the eauso on the calendar. 
The plaintiff, in sticb case, when he moTes tor judgment, moat 
show, bj uffidnvit or otherwise, whether any of the defendants who 
have not nppi'i\ri.'d are absentees ; and, if so, be must produce the 
report iix ti> tht j>roi>f of the tacts and ciruiimstancea BtAted in the 
uoniplnint, and iif thi.' examination of the plaintiff or his agent, on 
oath, as to uuy payments which have been made. And in all fore- 
closnra caaea, the plaintiff, when he movea for joiigment, mnat show 
by B&idavit, or by the certificate of the clerk of the county in 
which the mortgaged promisea ore situated, Tliat a notice of the 
peodency of the aoIioD, containing the names of the parties tliereto, 
the object of the action, and a deacriptjon of the property in that 
connty affected Uiereby, the date of the mortgage, and the time 
and place of recording the aamo, has been filed at least twenty 
days Wore auch applicatioti for judgment, and at or after tho Ume 
10* 
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■ 132 of the Code of Pro- 

RwiK 72. Jiidtpnent for mle tf morlgagrd pramiKs. Svrpliu 
matiti/t. Report of Kale, — In every judgment tor the sale of mort- 
gaged premiBca, tbe description and particular boundBriiia of Uie 
property to be sold, so iar at least bs tiie somo con be ascertuned 
From the mortgage, shall be inserted. And, unlsBH utliervise 
specially ordered hy the conrt, the jndpnent shall direct that Oie 
moi%aeed premiaea, or ho much thereof na may be Eufficient to 
raise me amount dne to the plaintifF, far principal, interpat and 
coots, aud which may be sold eeparatcly without material injury to 
the parties iuterested, be sold by or under the direction of th« 
aheritF of the county, ot a referee, and that tie plaintiff or any other 
party may become a purchaser on such sale; that the sheriff or 
referee uxecnte a deed to thu purebaser ; that, out of the proceeds of 
tixa sale, he pay to the plainti&\ or hid atU>mey, the amount of lua 
debt, iutereit and uusts, or so much as the purchase muney will pay 
of ihts aaiuH, and that he take the receipt of ths plaintiff, or hil'J 
attorney, for lite amount so paid, and file ths same with hia n~ — * 
of sale ; and that the purchaser at such sale be let 
of the premises on produclJon of the deed- 
All surplus moneys arising from the sale of mortgaged ] 

under any judgment, ahall be paid by the sheriff or referet , 

the sale, within five days after the name ahall bo roceivad and b 
ascertainable, io tlic city of New York, to the chambetlBiu of 111 
sud city, and in other comities to the treasurer thereof nnless 
otherwise speeiolly directed, subject to the further order of the 
court ; and every judgment in forecloeuro ahall contdn such direc- 
tions, except where oUier provisions are specially made by the ' 
court. No report of sale shall be Gled or contirmed, unless accom- 
panied with a proper voucher for the surplus moneys, and sliowing 
that they have been paid over, deposited or disposed of, ia pur- 
suance of the judgment. The referee to be ap[M>inted in foreclosure 
caaes shall be selected by the court, and the conrt shall not appoint 
M Hvch referee a person nominated by the party tu the action or hU 
oonnseL 

Urns 73. Salt: vf larnU ill the citi/ af Nevi Yorlc. S<dc of /aiufa 
oat of llui cits- — Where lands in the city of New York are sold 
under a decree, order or judgment of any court, they shall be sold 
at public vendue, at the Merchantfl" Eichonge Sales-room, No- 1 1 1 
Broadway, between twelve o'clock at noon and three in the ofter- 
Doon, miless otherwise specially directed. The notice of the sole 
of IjuidH lying in any of the cities of tbi» State in which a daily 

Eaper is printed, eitept where a different notice is required by 
LW, ur by the order oi the court, shall be published In one or more 
of the daily papers of that city, for three weeks immediately pre- 
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viouB to tlie tiuie uf sale, at 
in any other part of the Stfl 
notice of the diilc ghnll bu gtvun fur the iwdo lime and in the simie 
required by law on sales of real estate by sherills on 



RnLi 74. Hoa tha-iff ia to wW.— Where niorlgaged premiHus 
or other reel eetate directed to be aohl coneist of Beveral diatiiiet 
lots or parcels, which cau \iti sold BupBrately without diminJahing 
Qie Taloe thereof on BDch sale, it ehull be the duty of the aberiff, or 
other psnion coudut'ting the aalt>, to sell tlie saiao in Beparato lots 

■', ■■ ■ Butif 

. ^ _ J roDcrtv will nrod 

greatei^ price if aold ((gather than it wUI ii 

eels, he inaj sell it together, mdees otUerwisB directed in the order 

KuLB T6. JHorlgage must f,e ^led er reairded,~~WhBnever a. Bheriff 
or referee aallB morlgaged prHmisaB, under a decree or order or 
judgment of the coort, it bHsII be the duty of the plaintiff, before a 
d«Kl ia executed to thy purohaaer, to file such mortgage in the office 
of llie clerk, unless nncli mortga^ haa been duly proved oritekiiow- 
ledgcd, so iteUi entitle tlie winie to bu recorded ; in whieh cane, if it 
ItH not been already done, it ahall be the duty of the plaintiff to 
cause the snine to be recorded, at full Icu^u, tti tlie county or uoun- 
ties where the lauils so bu1<I arc aituated, iiVoro n deed is executed 
to tlie purchaser on the sale ; the expenne of which tiling or record- 
ing, and the entry thereof, aliall he allowud in the taiatiua of coats ; 
and if filed with the clerk, he ahall enter in tbe uiinntesthe filing of 
such mortgage, and the time of filing. But this rule shall not ex- 
t«nd to any i»ae whoru the mortgage a|ipeare, by the pleodinga or 
proof in the anit commenced thereoo, to have been lost ordeatrayed, 

RtJiB "in. Otaiim/or mrpddi monei/. — On filing the report of the 
sale, any party to the auit. or any person who had a lien on the 
mortgas^ed premises at the time of the anlo, upon filiog with the 
clerk where the ri'purt of Bale ia tiled a notice stating that he is en- 
titled to sni'li Burplns moneys, or some part thereof, and the nature 
and extent of Ills claim, may have uu order of reference, to bbcct- 
t«in and report the amount due to him, or to any other person, 

'which is a lien upon sueh anrplue moneys, and tu ascertnin the pri- 
oiitiee (if the seTcrat Uene thereon ; to the end that, on the coming 
confirmation of the report on sQch refercnea, anch further 

> erdar may bo made for tlie dlatribution of such aurplus moneya as 
nu^ be just. Every party who appeared in the uiube, or who shall 
iitae filed such notice with the clerk, previona to the entry of the 
order of reference, ahull be entitled to aerviee of a notice of the ap- 
jdicBtlon for the reference, and to attend on anch reference, and to 
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the qehb] notices oF anbseqnent proceedm^ns rclatiTe tb snoh suridns. 
But if such claimant Iios uot appenred nr miwlp liis cIudi by lui at- 
totDey.of this court, the notico miLy be served by puttjng the Bame 
into the post-office, directed to the clnimanl, at his place of rem- 
ditiice, as stated in the oaticc of his chum. 

Rota It. Partition of landi htid in eommcH. — Where gerend' 
tructs or pareola of land lying ^thin thia State are owned by the. 
same perBons in oommon, do Huparate action for the partitioD of *- 
part thereof only ehall be brought without the coneent of aH tba' 
partieB interested therein; and if brought without such consent, tiw 
share of jhe plaintiff may be charged with the whole costs of Ihs 
firoceed^g, And when infanta are intereated, the petitiCHi ahali' 
state whaSlor or not the psrtieB own any other lands ir 



Role V8. /(^erEncs as to lille when ho de/enee inlerpoui— 
I'here the lights' and intefestd of the several parties, as stated in 
the complaint, are not denied or controverted, if uiy of the defend- 



davit of the fact, and notice to auch of the parties aa have appeared, 
Biay apply at a BpeciW term for an order of reference to taJre proof 
of the plaintiff's title and inCereatin the premises, and of the sererd 
lUattera set forth in the bill or petition, and to asuortHin and repoli 
the rights and intereate of the aevei'al parties In the premisea, and 
an abstract of the tonveyauces by whichi Bhe same are held. 

KotK 79. Ordfr/or re/erenw. Sale in pord'doit.— Where the 
whole premises af which partition ia sought are so circametanced 
that ftjiartition thereof cannot be Bjade wilhodt Rreat |irei»diTO t« 



t equaBty of partiKon, and tt 



re. due regard being had to the power of tli 
eree eompeusation to be made for equaBty of partiKi 
abiltty of the respeutive parties topaya reasonable 
to prodaee such equality, or where any lot or aejiarate parcel of tiie 
premiaes, which rill osceed in valne {he share to wliieh catber of 
the tenants ia coounon may be cstdtlcd, ia so circumstuiced, IIm 

Slaintiff, upon stating the fact is the nffidnvit which la l« be filed 
IT the purpose of ohtajningan order of reference under t^Bcart 
preceding rule, may have a further provision iriaert«d in saeli order 
of reference, directing the oflicer or person to whom it is rehrred, 
to inquire and report whetbi'r the whole premises, or nny lot or h^ 
arate parcel thereof, are bo circumstanceii that on ai'tual parUtiHl 
cannot be made ; and (hat if be arrives at the conclusion that Qia 
sale of the whole premises, or of any lot or separate parcel thereof 
will be necessary, that he speiffy the same ia his report, tngetiier 
with the reasons which render a sate noceaaary ; and, in sncha case, 
that he also ascurtun and report whether any croditor, not a party 
to the suit, has a specific lien, by mortgage, devise, or othorwiso, 
upon the undivided share or interest of any of the parties in that 
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poctino of the premiBeB idiich it la aecDHeary to wU; and if ha finds 
that there ia no auob speiufic Ilea in favor of any person not a party 
to the Buit. that ha iortJier inquire and report vrhnther Uie undi- 
yided share or iatcreBt of any of tlie parties in the premiaea is aub- 
jeut to a geacral lien ur inciuabraDve, by judgment or decree ; and 
dut he aacfrtun wid report the amount doe to any party to the 
Buit who baa either a geoeral or appnific lion on the premlaea to be 
sold, or any part thereof, ood the amount due to any ereditor, not a 
party, who haa a ^neral Ijen on any undivided ^barc or Intereat 
tliarcin. by judgment or decree, and who shall appear aud mtabliah 
hia claim uo suuk reference. lie sliull also, if requested by the par- 
ties who appear hofore him on such roferenco, aacertiuii and rrport 
the amount due to any creditor not a party to the suit, vbieb ]a 
either a specific or general lien or incumbrance upon all the ebares 
or intVTBBts of the parties in the preiuiseB to be Buld, ojid wbicb 
nould remain as an iucumbrauoo Oiereon in the hands of the pnr- 
chaaer; to the end that such directions may be given in relation to 
the same, in the decree for the sale of the premises, as shall be moat 
bmefiuiol to all parlJes intareated In the proceeds thereof on such 



ftvLE 81. Jfonejif liro'iphl in'n emirt l» bt paid to the ctmnly 
KWMiirO'. Whtrt drpmilfd. — All moneye bronght into court by 
urAer cj this or any nther court shall be paid to the county treae- 
nrer of the comity in which the action is triable, anleaa the comt 
afaall ulheiwiBH direct. And all bi>n<ls,raartgngee, and other securi- 
Uea npua real estate heretofore rcqnbred lo be token in the name of 
the clerk of the coort of appeals, shall, except as utlicrwise provided 



yirtDO of any Law vesting him with the fnnda or securities belong- 
ing to any uf the suitors, in any court of this State, shall be de- 
SDsitod by the s^d county treaaurer, in his name of office, in the 
ew Tori Life Inaurunco and Trust Company, the United States 
Trust Company, or in such bank or trust company ns the court fbr 
the district shall from Uuie to time direct, as a deposit banli, unlesa 
the order or judgment under which aueb moneys are brought into 

Rum 83, [19.] Accmaitiof county tnaturer. Cmtnty treaiKrtT 
(ft reparl aimaallt/. — The accoants of Uie county treasurew, with ra. 
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Bpect lo KionpyB or secnritieH receiyac) by them nndor the foregoing 
rule, or by yirtue of any order of any court of this Sttte, with the 
banks aan other companiea in whii;h moneys ore dirocted ts be de- 

E salted, shall be kept m auch mnDnor that, in tbe cash bookB of the 
nnbs and other compainieB, and in the bank boobs of the said treas- 
urers, it shall appear in what piirtlcular suit or on what aceoiuit 
tbe sereral itema of money credited or charged were depodited or 
paid oat. The said county treasurer shall, at the first ^nerai tann 
of this court, for the dietnct Id which snob treasurer rosideA, in eaA 
year mate a report to aaJd court, containinj; a statement of his ao- 
coimtfl, and of the fnnds and seenritioB under his control, on Uiefirat 
day of Jonnary, which statement shall show the amount in hia 
bonds aninveated, and tbe times when received, and the suit m 
matter in which the same was paid in, constltntins the balance in 
deposit in bonliH and other companies; and also all stocks, bonds 
and mortgages and other luyestments, for the bonaGt of anitora ol 
otherwise. The court to which such report shall be made shaS 
cause the game to be examined by some suitable and proper penaa, 
tu be appointed by tbem. The person so appointed Bfaall Ibrtbwith 

troceed to examine the account and atntcmcnt, with the accounts in 
anks and in other ooropaniea, and with the accoonte and Becnritlos 
in tbe office of auch treasurer. He shall haye the power to sum- 
mon witnesses before hira, if necessary, to be examined with respect 
to such accounts. He shall report whether such aci^unta hays 
been correctly kept and are truly stetcd, ami shall, on or before 
the first day of the next ensuing general term in auch district, de- 
liyer to the court of auch district by which be shall be appointod, 
or one of the justices thereof, his report upou the matters so n- 

Rule 83. Orders /nr pagijig moneyt out of Court. AiXOmM 
mlh Irtul armpaniet. — Orders uptm tJin banks or other comMoia 
For the payment of moneys out of court shall be made payable to ' 
the order of the person entitled thereto, or of his attorney dnly wOr J 
Ihorizcil, aud shall spedfy in what particular suit or on whait « 
count the money ia t» bo paid out, and the time when the tn* 
authortiing such payment was made. When moneys ore depomtei 
In tbe New Tork Ijfe Insurance and Trust Company, or tbe Unilei 
Ststes Trust Company, ta the credit of the county treamirer, thil 
entry of snch deposit, both in tbe books of the company and tn 
the accounts of Uie county treasurer with the company, sllall COB- 
tain a short reference to the title of the cause or matter in which 
such deposit ie directed to be made ; and specifying also tbe ttme 
from which tbe interest or accomnlatian on snch deposit is lo oom- 
meiice, where it does not commence from tJio date of such dep '' 
The secretary of the company shall transmit to the justloes biA 
the first general term for the first district, in January in each ] 
a etAtemeiit of the occoonta of the said county treasurer, nnd to 
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Ihe justices holding the BrErt. ^onortil term in the othpr districts, a 
alRteiaont of the accouots of uie county troaanrer in ench district, 
HhowinEtho unountHstnnding to his rredit on Uielirat day of Janu- 
Mj, Including the interest or accnmutation ou tha sumH dtftosil^d 
to Ute credit of each cause or matter. In every draft npon the Trust 
Company by the counly treasurer, for moHevs dapoBited with thu 
B»id company or for the itiWryst or Bccumulalion on Bnch moneys, 
the title of the cause or matter on ocoount of which ths dnift is 
made, and the date of the order authoriiins ench draft, shall be 
stated; and the draft shall he mode payab^ to the order of the 
persnn or persoDS entitled to the nianey, or of his or their attor- 
ney, who IB uutied in the order of the court anthuriiiug boA draft. 
Asd to anthoruie the payee or indorsee of such draft to receive the 
■Bcmey thereon Irom the Tmst Company, the same shnil be accom- 

S'lea by a certified copy of the order of the conrt anthoriilngauch 
I, connterai^ad by the justice by whom sach order was made. 
Sul where periodical payments are directad to be made □ 



Koue Bi. Grom rum, in jiayjiient af Ufe-BSlaUi, how aieertaineil. 
— Whenever a party, as a tenant for Ufa, or by the conrljiBy, or In 
dower, ia entitled to the unnusl interest or income of any snm pud 
into court and invested in permanent Becuritica, suuh party sh^ be 
oharged with the espense of inveating auch sum, and of rocitiyins 
and payiDg over the interest or income thereof: but if such party 
is willing and cousonta to accept a groas anm in lieu of snch aoaual 
intersBt or ineome for life, the same shall be estimated according tu 
Ijie then value of an annuity of six per cent on the principal eom, 
during the probable life of such person, according to Ihe Ports- 
month or Northampton tnhles. 



Bulk 8C. Ftef on exeeitlinp cmnmiition of lunacy, Connniitee 
mail f^y 'azed eovft. — On the execntJcm of a cumtnission of lunacy, 
Ac.,uie commiBaloners.for every da^-thev ore ueCeBaaiily employed 
in hearing the testimony and taking the inquiaition, shall be en- 
titled tu ^e same allowance which ia made by law to commlB^ODerB 
to make partition or admeasure dower. And for drawing the impij- 
sttiun niid jirute^B mid acrving nutitea, when no nl.toriLey is em- 
ployed, they shall liuvc the fevn lo which an attiirney would bo en- 
titled for the tiiinie services. Thi' cotiiiiiittce of ,<, hmiitiv. i.liot m- 
dmukiird may pay to the petitioner ou whose application the com- 
inisHion was iasued, or to his attorney, the oosts and expensea of tiie 
application, and of the eubseqiient procttedinga thereon, luclnding 
the appointment of the committee, and without on order of the 
court for the payment thereof, when the bill of such coats and ex- 
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sea liae lioen iJnlj tnicd wid filed with the clerk in wlioae office 
Bppointmeirt of such oominitteo is enlflred, provided tlip whole 
smoant of each uusts and expenaua iloGe not oieeed fifty doIlArB. 
But where the eoets und ex[iiiiBe8 eKceed fifty doHiu-B, the commit- 
tee shall not be Ht liberty lu \<ay the anme out of Itie estate io bis 
hands without a specinl ordw of the court dlrectiug Bui/h piiyuHiiit. 

HvLE 88. Action for Jir-'i-rr .:(- .ii ii,,y.,iini,_ Complnint for di- 

tttirea. — When au aetJUD ie bi'iii^lit I'luin ;i ilivoree ur aefiaratioQ, 

or to declare a Diarriogc eiiuiiiK'! vuil. ii' i.lic ilrsli'nilatit tail lu an- 
«war thu coiuplaint, or if llu' l.ii i> < lnup-J in llu' >.i>inpJDiiit are aot 
dwiiudfin the angwar, the cuuil Ui whiclj u}i|iUiMitiiiu ia made for 
judgoiQiit shall order a refereuce Ui laVo proof of all Ihe maturiaJ 
facto cWged in the comploiut 

The court shall in no Case order the reference lo a rolereo noot 
inatud by either party. 

And, when the action is fur a divorce on the ground of ndulttn^, 
unleBB It be averred in the ooiuplaint that the adulLtTy chared was 
oommitted without the consent, oouuivance, privity or procurement 
of the piuintiff; timt B\e years have nut elapsed sniL'e the ilificuvery 



j-ears liave not i'lLi]i-..-ii -in.-,' lli.- LiULiin.'nrcniunt of sLieb aclalterona 
mtercimrBC w"s tli"i)> I l\ ilir |il;iwitilf; and the complaint non- 
tain ing such iiVi'i'ri«'ii[F III' ii'i'iiit'il iiy The OHth uf the pUintiff, in 
the manner pret.<.'i i:-r,l t<\ I \h- I .'>;ili .-ipctinn of the ('mie, — jadgment 
shall nob be ren<ii.'i,'il lur tin.' ivlit'l dumaiided until the plttinlJlF^ 
aflidavit lie produced, stntiiiy; the above facts. 

Rl'le ST. liefereiiee in rait to annul marriage. — To obtain an 
order of reference, if the complaint seeka tu annul a marriage nn 
tite ^und that the party was under the age of legal Donseut, an 
affidavit must be produced showing that the partice thereto li««a 
not iroely cohabited for any time ad husband and wife alter the 
pluDtiff bad attained the age uf consent. If the complaint 
to annul the marriage oo the ground that the plainti£'s oongentvnu 
obtained by force or Eraad, tlie plaintiff must ahow !>y affidavit thai 
there has been uo voluntary ouhabitaljoii between the partiea M 
man and wife; aod, if it aeaka to annul a marriage on tl 
that the plaintiff was a lunatic, an afGdavit oiuet be prudi 
ing that tlie lunacy still continnee, or the plaintiff must show by 
Ilia affidavit that the parties have not cohabited as bnaband and 
wife after the plaintiff was restored to his reason. 
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RuiB 88. Plaialiff may be examined on reference.— Oa a refar- 
ee to take proof of ^o factB oliarged in a complidnt for Bcparation 
limited divorce, tlio exannuatiou of the plaintiff nn nnth may be 
^en Bs to any crui>l or iDhiHDOD treBtnieDt, alleged in the cddj- 
dnt, wliicb took place when uo witnesses were present who are 
pipetent to tcstlfj to the facts on auch referenoe. 

Rdu 89. Ihftmfc iti action for tHiiortr, ie. — The defendant, in 
I oiuwor, may set up llie adtutPr; of the plaintifF, or any other 
tter wHcb would be a bar to a divorce, Reparation, or the annol- 
; of a mu^agH contract ; and if bd iaane is l^ea Uioreon. it 
Jl be tried at the Bnme lime and in the same tnanaer »a other 
lee of fnct in the cauae. 

Bill* 90. QacKUniimg legititnacij of children. — On a complaint 
d by n husband for a. divorce, if ho wishes to question the Isgitl- 
cy of uny of tlit children of hia wife, the allegatioQ that fliey 
or Uiot he believes tiietn lo be illegitimate shall bo distinctly 
de in the ccinipiiunt. If a reference is ordered, proofk ahall be 
en upon the (jiiustioa of legitimacy, as well oa upon the other 

ittere slated in the complaint ; and if the issue is tried by a jury, 
isaae on the question of legitimacy of the children Bhali be 

rarded and tried at the aaine time. 

ElTLE 91, Benlence of ladlity er dMree fnr divorct by defai'tt. 
mdiiigt or lastitnom/ not to bepvbliiihtd. Judgment f»r divorce. — No 

Cmoe or decree of nullity declaring void a raamage contraot, or 
ee for a divorce, or for a saparalJon or limited divorce, shall be 
Ide of course by the default of the defendant, or in consoqnence 
any neglect to appear at the hearing of the cause, or by consent, 
bd every such cause ahall be beard after the trial of the issue, or 
n the coming in of tie proofs, nt a special term of the court; 
where no persun af^ears on the part of the defendants, the de- 
1 of tlie evidence in adultery causes shall not he read in public, 
shall be submitted in open court. No officer of this coort with 
hom the proceedings in an adultery cause are Bled, or before whom 
a testimony is token, nor any clerk of such officer, either beforo 
after the termination of th* suit, shall permit a copy of any of 
B pleadings or testimony, or af the substance <^ the details there- 
', to be taken by any other person than a party, or the attorney or 
ODBel of a party, who has appeared in the cause, witbont a special 
ler of the conrt. 

No judgment in an action for a divorce shall be entevtatbed ex- 
it upon the special direction of the court. 

RuiE 92. Receher of debttr't atale. Wtien allomid hii ettti. 
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May nil doubtful elaim> at avetion. — Erery receiver of the property 
and effects of the debtor shall, ludeBS restricted by the special order 
of the court, hare gonBrnl power and autliority to sue for and col- 
lect all the debts, deBinnds, and rents belonging to snch debtor, and 
to compromise and settle such ae are unsafa and of a doubtful char- 
acter. He may also site in the name of a debtor, where it is neces- 
sary or proper for him tu do bo ; and he ntay apply for and obtain 
an order of course that the tenants of any real estate belaoging to 
the debtor, or of which he is entitled to the rents and profits, attorn 
to snch recetyer, and pay their rents to him. He shal! also be per- 
mitted to make leases, from time to tjnie. as may be necessary, for 
terms not exceeding one year. And it shall he hia duty, withoat 
any imreasonablo delay, to convert all tlie personal estate and effects 
into money; bnt he shall not sell any real estnte of the debtor, 
without the special order of the court, until after judgiuent in the 
cause. He ia not to be allowed for the costs of any soit brought by 
him against an Insolvent Irom wliom he is niiable to collect his 
ooste, unless snch suit is brought by order of the court, or by the 
consent of all persons interested in the itmds in hia handls. But he 
may, by leave of the court, sell such desperate debts, and all other 
donbtfnl claims to pcrsanal property, at public ancUon, ^ving at 
least ten days' public notice of the time and place of such sale. 

Bci.E 03. Swila peniliriff, Caaet not prwided for. WAen ruleii 
take effect. — All actions depending on the first <uiy of July, ISJS, 
may be conducted according to the rules of the supreme comt, 
adopted in July, 164'7, so far as tbe same arc applicable. 

In cB«eE where no provision ij made by statote, or by these 
rules, the proceedings shall be according to the customary practice, 
as it haa heretofore existed in the court of chancery und supreme 
court in coses not provided for by statute or the wi'ifteu rules of 
the court. 

These rules shall take effect on the tiret day of October, 1858. 
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CmrtipeniUng teith Uie Xtirl/iaii'iiton lablni, Tef erred lo it 
iiuj 8ith mie of raurJ, Alioainff the vaitu of an aitf 
dollar, at lix ptrr cent., on, a single life, at any agefrmi 
ninety-foKT, tnettume. 
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Cttlciilfttu the inturi^et at eix per cent, for iiiii; year, upon the an 
t<i tlie incnoia of which Ihi' pcrBoii is entitled. Mnltijily Uiia in* 
est bji the number uf years' parchaac set (i|ipcisite the persgn's 
in the Ubie, and the prnilnct U the gross value of the Iife-08Ula3 
snch pcrBon in Bsid sum. ~ 



Suppoaeu widow's Hgi' iB37, (irnl ■ I n i-l.-l in .l..i 

estate wortJi t360 in. One tliini -i' ' : 1 

(llfl 91, one year at six per ccig i:i '.I- 

The Dnniher of jeajB' j nruhase n In. ; in- ilpnar l» 

wortli, at the age of -ST, as appmir liv lIh. uJi' ,.--11 
03&-i000 pMia of ayrar, which, multiplied by 1. ill. the! 
one year, gives ffl 3fi and a &act<uD as Ihe gross rolueof 1 
right of dowor. 

Htippose a lutui whose a^ in EO is tenant 1<y the cnrleHT in 
whole of an estate worth Jili.OOO. The annual interest on t^o s 
at sii ppr cent., is $640. The number of years' purchsise whioh i 
annuity <if one dollar is worth at the o^ of fiO, as pur table, ia V 
years and 417-ltKXl parts of a year, which, multiplied by MO, Ibe 
valno of one year, gives :fB,085 18 as the gross valuu of his Ufu- 
estale in th« premises «r the proceeds thereof. 

uUled nn the suppnritlin thai thn au- 



: sddea to 



■Mir: I 



rcjardta 



Gknebal Tek.-*. 
New York, Apvil 14th. 18[ 
maiileil li> Piiinomt Ovmers. 



1. Whenever any person shall claim any oiunoy awarded to un- 
known owners on tho opening, widening, altering, improving oP 
laying out of any street, avenne, square, or public plane, he ahall 
cansc notice of his intention Co apply to the conrt for sudi moneys 
to be published in one of tho daily newspapers in this city, at least 
once a weoli for four weebs ; and shall serve notica of auoh inten- 
tion on the mayor of the city and the counsel to the corporation of 
the cit;y', at least fourteen days before such application. The court 
at special term, or the judge at chain bers, may hear Uie application, 
aiul may hear the proofs or refer the matter to a referee to hear 
and examine into the matter, and to report the Bubfitanco of (he 
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ftliroafs, with hia oplniou. The applicant bIibU fiirniali Us the court 
ir referea an abstract of title for at least twenty years prior to the 
iwaid. Hod onrried down to the time of tiie exnminatiOD : and also 

Oce the originals or verified copies of ull deeds aud wilta re- 
lo in the nbatmct, unless the court or judge, on proof that 
I the same cannot be furaished, shall authorize other proof to be re- 
I cdved in place of Bach origii^s or espies; and abeii also Rirniah a 
I certi&citte of search for mortgages and conveyances neouiBt the 
I peraona muned in the abatract of title, mode by a soaruhor in the 
I tc^ter'a office, or by some other person e:^erieaced In maMng 
I such searches, and Bhall furnish bis own affidavit, or that of his 
•gent, or of some other person likeiy to be acquainted with the truth, 
to tike effect tliat. accor^ng tu his Wat knowledge, informadoa and 
I bflUef, there were no mortgages, conveyances, judgments or liens of 
i my Mnd on the property to which the award was made, at the time 
I of the award, and of the payment of the money to the officer then 
Lliolding the money for the unknown owners, except such liens (if 
h snj) aa may be specially mentioned in such affidavit. The maps of 
I iwarde and atseesments, or extracts from them, so far as relates to 
n question, shall also be produced to the court, or judge, 
e. Whenever any money shall be paid to the clerk, or to 
tlie chamberlain or county treasnrer, for onknown owners, such offi- 
cer shall enter in his boohs of account a memorandam showing the 
Utle of the matter in which payment is made, and the number of 
the lot or lots on the map of awards or assesamenta to which the 
award is made. 

S. Ko application will be heard in regard to the dispositi<m of 
■ MoneyB awarded to unknown owners, until such moneys shall have 
. heen actually paid. 

8. Every petition for the payment of such moneys shall be veri- 

I Bed under o^; shall set forth a statement of the title and the 

grounds of the claim ; and shall aleo state the names and residences 

of all persona, if any, whom the petitioner knows, or has been in- 

' Ibrmed, or believes, to be clMmanla of sncii monej's or of any part 

' " ' ir In any manner or iu any degree interested or claiming 

lamed by the presidiog justice, 
e of the other judges, shall be 
^^inted referees, to one of whom such application shall be re- 
ferred; and no application aboil be referred except to one of the 
persons so to he named. 

B. The referee, before proceeding in the reference, shall require 
proof of the service of notice of tiie reference upon all persona 

-' '- ■'-- ictition as interested, or aa claimanta, and if, upon 

le referee shall consider that other peraons should 
be notiSed. he shall require notices to he served upon them. If any 
h persons are infants, goai'diaiis must be appointed as in ordin- 
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6. The refcreu bIi&U require a full and completo abstract of ths M 
Utie to be furnUhed to Mm, and nliicb he abiill verify fur such ] 
lenglli of time as ho niny deem adviiiable, together with full, com- T 
plate and ori^aal retorna of aearehes for mortgages, conTejaacas, I 
and all other liens wliateTer, uffeeting the title of the property, and J 
BQuh affidavits also aa he may deem proper. And he shall aimez M ■ 
and return with his report all Huch papers, together with the proofs I 
of icrvioe of notiees upon adverse clniraanta, and nil teatdmonyj 
taken before him. 1 

1. Notioe of hearing, upon the report or the referee, shall be-J 
served upon all persons who sppeai'ed upon the reference, and ] 
shall be furoislied to the court uf the porviee of sucli notiet). 



■When a causa placed upon a calendar of a caort of record In It* 
city of New York shall be regularly called and passed, without a 
postponomont by the court fur good raaae shown, it shall QienM- 
forth take ita place ou the some or iitiy Jiiture calendar as if the 
date of the issue where the time when it was thus paaaed. (Lawa 
of 184B, p. 708,8, IB.) 

Id the case mentioai'd in the last section, it shall be tlie duty of J 
the party placing a cause upon the calendar for a aubaeqnent tem^a 
to state the date of the Issue, as a1)ove prescribed ; and if he Mutl^fl 
to do BO, by reaion whereof the iasue retains its priority on the toA-m 
vndar, the court, on the applfi'iitlon of the adverse party, or of ib J 
own motion, may strike the cause from the calendar. {Id, a, 17.) 



SUPREME COURT RULES, 

FIRST DISTRICT. 

SPECIAL CIRCUIT CALENDAR. 

Mjf fXraiil, until furlher orden, any cataci bthnavng to ciiher of 
le ftMaumg daista may ie plaesd on a ^ledal (Tircuit CiUendar, 
tmuto the trial it lUc^ lo oceajH/ more than one hour ; 



. Where Ihe sctidn U on oontract. and new matter is set up in 
inswer. and there shsJl be reason to believe that the defence 
la mftde oii]f for the purpose of delay ; or, wheru it shftll appear. 
\ty afiidBTit, that the caaee can be tned in aji hour. 

To entitle the cauae to be plained on. such caleodar, the plaiu- 
tiff'B attorney must give a notice of four days, to be heard before 
ajtidge at chambera, that he will move to have the cause placed 
DO such calendar ; And if the motion be granted, the cause maj be 
, heard on any sabeequeut Friday. 

If the motion be iuunded on the belief that .the defeuce is for 
tialay, or that the cnuae con be tried in an hour, aifldavitfl nnist be 
MTved at the time of notice. 

The plaintiffs attorn^ most deliver to the derli of the circuit 
^p^libe notice, one day before sucb Friday, coutaiuingalso tbe anm- 
ber of the cause on the general circuit calendar. 

If the cause ahall uctaallj occapy mora than one hour on the 
teial, the trial may be suspended, at the discretion of the court. 
Old the canse be pnt down ut the foot of the calendar. 

Preferred Caueet. 

Canses which, under eiusting laws, are preferred, tnlie tlieir 
preference in the following order on the calendar : 
I. Orimlnal actions. 

B. Cases of probate in which the appeal prevents the issue of 
letters testamentary or of ndministratioo. 
T 3. Appeals in which the aole plaintiffs or defendants are eiecu- 
f tore or administrators. 

4. All other preferred causes. 
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Any party clfliioiiig a preference muet bo state 
argument to the opposilu pnrtf uid to the ulerk, and mnst also 
state the ground of such preference, ao sa t« show to which of the 
above claeaea the case belongs. 



Mortgat/e er Sale bij Reli^w Corporatum. 

Mabou 24, 1868. — Ordered, That in all future appiicatiooa roada 
to tibis court by religions corporations for leavs tomortfaga or sell 
their real estate, it shall be necesaary to auljmit, with tlio petition 
to the Gonrt, a statement specifying what property had been sold 
by the corporation under any order of the court at any time withla 
Atc years next prsoeding such application, and also showing the 
object for which sales, u any, wore ordered, and the disposition 



SaZ«s by Order of Iht Court. 

Maeoh 29, 1862.— Ordered, Tliat all Bales to he made by virtue 
of or under any order, judgment, or other proceeding of this oourf, 
after the first d^ of May, 1BS2, nay be ooticed for and made at 
the Mercbaota' £!zcluuige Sales-roonl, Ho. Ill Broadway, and Utat 
any order hcretofofl; made, so far as it conflicts with this order, is 
vacated. 

But nothing in this order aliall apply to any notice of Bale here- 
tofore published ; and where any notice of sale has been given for 
H day Bahseqnent to the first day of May, 1863, at the Merchants' 
Exchange, the same may be adjourned to the room above de- 
Bignatej. 



Hay E, 1802, — Trial fees for causes hoard at general term will 
hereafter be collected on the argmnont, to be paid in all cases by 
the moving party. 

Si^fil«&>n of Adometf. 

Ordered, Wlienevor a consent is filed with the c1i:rk of this 
conrt for the substitution of an attorney or the disco ntinuaoce oF 
an action, the clerk may enter in the minates of the court tbe snb- 
stitntioD of the attorney or the discontiuoaoca of the action, with- 
out any order of the judge therefor. 
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.Sj^Hal Tenii ami MoHom. 

I After the October term of 1SB9, ell motions at special term at 
tfulmbers maet be Dottced for the fir^t aoi] tliird Mondaya in each 
term, and for no other tiine. Such motions will be heard in order 
(B those Bed the succeeding daja. unless otherwise ordered by the 
O^ge holding the term, until dtupoaed of. Motions must be noticed 
trr twelve o'clock dood. Ei^^rle buaineea will be attended to 
stween ten and twelve o'clock each day. 

Onfcrerf, That the following clasaes of motions shall hare pref- 
.^nce, at chambers, in the order herein mentinned, and that all 
tdera beretorore made in relation thereti^ be and are hereby va- 
Jted. 

1. Monona to place causes on apeelul caleodarg. 

S. Motions for eitra allowance, 

5. Motions for judgments in foreclosore cases where no answer 
Si put la. 

4, Motions for refereoce and forcommissionsCo take teeUmonj. 

B. Hotjons to discharge from imprisonment. 

6. Motions to punish for contempt. 

7. All other motions to which prefetenoc is given by the 

I, The general coll of the calendar. 

Admaiion of Attoma/t, 



Mil 12, 1862. — Ordared, That a committee be appointed at each 
It the May and IfoTember terms, to whom the matters shall be re- 
ijtered for such eiaminatian and inquiry. The committee are to 
fiMport on or before the third Monday of the term. Where a carti- 
Ijficato of good character is submitted, the same should state that 
,||lu party siting the same ia acquainted with the character of the 
i^f UOBOt, and knows it to be good. 



NEW YORK SUPERIOR COURT RULES. 



ADOPTED .TANUAEY 18th, 18SI. 



EuLi 1. Oenfmt andig^iecial lermi, v/tat held, — The general and 
special teroiB or the court will be hold □□ the first Mondays of 
Jannary, February, Marcb, April, May, June, October, NoTambW, . 
and December, lu each year, aud will contiiine nutil the last Batnr- 
day of such months respectively. 

RcLS 2. B-anintss at tjenfrrd tfrm ; t'tnt of opening, — -At Qm) 
ganeral terms, the court will hear appeals and eonmorated motioiu. 
The ^nernl term will open at eleven o'clock A. M. 

Rdlb 8. JVial term. — The epecial terra will consist of two or 
more trial terms, held by two or tii ore just icua, severally, and a tena 
held by one justice, which will be designated the special (or eqniW) 
term. For the trial terms the clerk will prepare a calendar fot 
eacb branch of tha coart, containing the issues of [act to be tried 
by a jury. Sach calendars will be called and regidaUd by tb« 
justice presiding in each court. The trial terms wil! open at elatm 
o'clock A. M, I 

Km-R 4, Spaaal term. — For the speoinl term the clerk will pre- | 
piLre a calendar, containing, iirst, the issoesof law nodced forswo- 
ment at such t«rm, and. second, oil iaauea of fact noticed for trial, 
which are designated on the notes of issues as cauees not reqniiing 
to be triad by a jury by section 263 of the Code of Procedare, of 
in which ajury trial is wiuved. The special terra will open at ten 
o'clock A. M., and the first hour will be devoted to the giving of 
judgment in undefended causes, and the bearing of litigated oon- 
enumerated motions. The calendar will be taken up each day tt 
eleven o'clock A. M. 

RuLK B (on atiKTided January, 1862). Nan-emimeralsd moHtmi. — 
At ten o'clock in the moruing, daily, escept Sundays, New Year's 
day. Good Friday. Thankagiving and Christmas daya, the Fonrth 
of July, and the ^ays of annual Section, epecial terms shall be held 
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^^. ^ ind the juatiee pitting in each terin may coDsent to 

%ye tried bufore him without a jory, and ^vine jadgment 
'ereiui and oIbo for givlDg judgmaot in Bctions nndar ahspter 
e, title eight, aecond part of the Code. And ae many apeuial 
iiQs far HQch pni'pascs may be held aimaltRneonslj its there nmy 
josticsB atteodiug t<i hold the Bame. 

Whorfl the notiue of a motion or application atateB that it will 
a made at chambi^ra, or at a special t«rm at tbombera, it shall be 
^rd there only, unless the parties otherwise agree ; and either 
iirty may there take the other's default therein. 

RlTLB B. Atfendantt of jusiUet aiehamberi. — The justices derig- 
_pd to hold the general terma will attend at chambers daily, 

Rring their respective terms, (ronl ten to eleven A. M., to dispose 
^^ Tie applicatioDa and of non -enumerated motions. All appli- 
. for ex-parle orders, and for jadgmenta opon failure to anawer, 

bring the general terma, must be Diade before eleven o'clock 



7 ((M ttmeadtd October. 1858). Appeali /ram orderi on 
etKnvmeraial meliom, — Appeals from all orders made on non- 
pumeiated motions will be heard on each Saturday during the 
^^■" al telTns, at eleven o'clock A. JM. Such appeals may be no- 
far that time. Apiieals from orders Hustaining or overruling 
. TTHTS will also be then heard, and will be beard in their order 
'Bn the general term calendar. Six cupiea of the appeal papers 
^nst be famished to the court. 

EDtH 8. MoHon to Hi wiide verdid aa againit enidence. — A party 
^tending to move to set aside a verdict as agmnat the evidence, 
,VniHt ob^dn from the justice who tried the cause an order staying 
She proceedings for that pnrpoae. Such a motion will not be en- 



the. insertion of the coats by the clerk in the entry of the 
jBagment. The court, by order, may permit the juda;ment to be 
IClered and collected, without prejudice to a motion to set aside 
fte verdict ; and may impose sutU terms on each party in respect 
Oiereof as to the court may seem meet. 

Bulk 9. Cma aTui aeeptlotu on tnolUin, to net airide verdict at 
agaimi fiiidenee. — The party moving to set aside a verdict as og^et 
Vvidence must prepare a case, and procure the some to be settled 
ia the usual manner. If the party making the case intends to np- 
feai from the judgment, when entered on the verdict, because of 
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orroni of law alleged to have oconired at the trial, of in tha direc- 
tJOQ for judgment, be most present each alleged errors in the aue 
made for sattiog aside the yerdict. If the errors complained of 
were excepted to in due soasuu. when they occurred, tlie case may 
be turned int« oxcoptiona. as of coorse, in the event of the applics- 
tioD to set aside the verdict being denied. 

Rats 10. Hearing oit motion to Mt node verSel, — The motloa to 
evt amda Uie verdict on the case when settled, most be brought on, 
OD the usaol notice, at the special terra. No alleged errors of lalt 
presented by auch case will be considered at the special term, un- 
lesH by the express dtreotions of the justioe before whom the eaoN 

Rule 11, Appeal from order groTiiing or refimitga nno tnoL — ■ 
If either party appeal from an order of a jnaljce granting or refun 
ing a new trial on such case, tlie appeal may be brought on befoM 
the general term, on the uanol notice. If the order refuse a neil 
trial, and there be alleged errors of law conbiiued in the oasatf 
which the motiou was mode, the appeal from the judgment in n 
spect to auch errora of law mnet be brought on and argued at llw 
eame time with the appeal from the order refusiug a new trial, ■*' 
the special term. 

RuLB 12. Cotln an ajyieal. — The coats, on an appeal to the geiw 
crsl term from a jndgmcut, as well as from an order granting r^ 
refuaine a motion to set aside a verdict aa against evidence, mi(.^ 
allowed by the court, shall be the coats prescribed in siibdivimiB 
six of section three hundred and seven of the amended Coda, td 
gethor with the expenses apeciiied in section three hundred sao; 
eleven. But where an appeal &odi auch order is heard at the mdN 
tdme with an appeal fi-om the judgment in the canse,the coortmaj'j 
in its discretion, give costs on lie former appeal, aa if it 
motion at special term. 

Em.B IS. Motion for rtJiearrng hefore referta. — The partywlv 
moves for a re-bearing or review of a cause or matter decided by 
referee or referees shall procure and furoish ia the court a epai ' 
report of the referee or referees, aettiug forth distinctly the ft 
found on the reference, and hia or their deciaion upon the p(ri 
of law ariung in the cauae, 

Rtn.it H. (Adopted December, 1851.) ifofci of iMBfl.— That alt 
notes of issue horeiuafter filed with the clerk, in causes which bars 
once been on the calendar for trial or argDment. shall specify tlM 
number of the cause on the last preceding calendar on which il 
woa entered, and the date of such calendar. And every note dl 
issue shall state whether the canse is to bo placed on the cdendM 
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the geaeral terra, the epocial term, or the trial term. So ctaise 
llkll be entered by the clerk on eitlier calendar, unless the nuta 
'jsBoe conforms to this role. 

ErtE IB. (Adopled ifarcA 6. lBn2.) JVbtei of itmm.— That all 
rtes of iaeue hereinafter filed with tha clerk, in oausea which 
we once been on tbe calendar fur trial or argument, bIibH specify 
ts number of tho eaaae on the Inst, preceding cnlondar on wblch 
WBB entered, and tbe date on snch calendar. And every note of 
■ne aball state whether the eanse ie to be placed on tbe calendar 
f tbe general term, the special term, or the trial term. No cnnae 
ull be entered by tlio clerk on either eolondar, unless the note of 
Boe oooformB to this rule. 

Bulb le. (Adopled March 1% 18B3.} ^o/ra o/ iww.— That all 
ittes of issue hereafter, fnr tbe general, special, and trial terms of 
lis eonrt, moBt be filed with the clerk eight days before the com- 
leuceraent of the tirst day of the ancceuding term. 



RiTLS 17, (Adnpt)!d March 10, I8BB.) Inguati. — That wben a 
lee is placed on the day calendar for trial, the plaintiff may, at 
opening of the conrt each day, take on inquest therein, in any 
e the conrt will consent to try, without the intervention of a 
y, though an affidavit pf merits may have been filed, ncIesB the 
endaat ahsll appear and state that a defence is intended to be 



Sexb 18. {Adopted Apra U, mil.) FUing pc^ert. EiOering 
,trden. Motion for jwigment. — The attorneyE uf th<> parties must 
)0B immediately every paper read by them on a motion. 
g Every order hereafter entered mnat epecify the papers on which 
— aa granted or opposed ; and the clerk is directed not to enter 

- J urder unless bucIi papers are exhibited to him and filed, or un- 

eaa they havu been previously filed. 

Either party, at the time of giving notice of trial for the spo- 
bUI or trial term, may aleo give notice that he will move, on the 
frat day of term, for indgment npon the pleadings, or upon tha 
pleadings with such admisaion on his part aa he may epecify ; and 
Bire thereupon bring on the action to ne tried, and move for euch 
W^^ent as he may be entitled upon the pleadings, with oc with- 
mt such of— '---'- - 

EntH 1 

-—.wet. — In „ — , , ~ 

hU, the defence is interposed for the purpose of delay, and tJiat 
he trial will not occupy more than one hour, the plaintiff may 
ipplj by motion at chambers or special term, on a notice of four 
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daya, to have the iaaiia ploi^Rd opna a special calendar for trig! I 
(Bervicg with such aotice any nffidiivits or papf^ra he muj wiah id 
BBS DD the motioQ, which huvE not ulready heeo surred) ; and the 
eame dihj he ao ordared in tlie discretion of the jnatlce before I 
whoDi the motion ehttll be made. 

If auch motiou he grunted, the t^ausc will he entered oi 
cial calendar tu he mode by the clerk, on receiviog a note of ^ I 
issue Bpeclfyiog^ the naniber of the cause on the general tri«l ett f 

endar, aod the date of the order directing it to he placed oi ^ 

special ciUendar. Such note of issue to be filed Willi thr 
four dnys hofcre the day on which the cause shall be bo entered. 

The special calondur wl" 
Friday of each trial term,! 
there presiding, and the caoaes may he tried in either port as mi 
be directed hy »nch justice. 

If the trial of the cause shall occupy more than one hour, d 
trial may bo suspended at the discretion of the court, and li 
cause be placed at the foot of the general trial calendar. 

Rule 20. Regulations as lo Oic catendari. 
araUy reierved bj a writte _ . 

Umo before the case is on tiie day calendar. Coses si 
may aflerwards be placed tipua thu day calendar, on the applin- 
tiim of either party to the judge at chambers, prorided two daj^ 
prcTioua notice of sneh application be given to the adTcrse psrty. 

All cauaes marked " Oil' for tlie Terra," aliall have priority it 
the Huccueding term, and will be placed iu their order at the lisiA 
of the calendar therefor. 

Causes passed, or run down, will be placed upon tho caleodw 
for the sncceeding term, as of the date of issue when thus puitil 



COURT OF COMMON PLEAS 



FOK THE CITY AND COUNTY OF NEW YORK. 



RUILiEIS -A^DOFTJED 33ECEMBER, 1863. 



Regulation of Calendar — Short causes. 

1. The general calendars for the trial of jury cases, and cases 
to be tried by ike court vMhout a jury, for the year 1863, having 
been called through, will be re-numbered for 1864 ; and those cases 
only in which the law relative to stenographers shall have been 
complied with, on or before the 24th instant, will be continued on 
the calendars. Notes of issue in new cases not on the present 
general calendar must be filed on or before the 24th instant. 

2. Causes may be generally reserved by a written consent of the 
attorneys, filed at any time before the case is on the day calendar. 
Cases so reserved may afterwards be placed upon the day calen- 
dar, on the application of either party to the judge al chamberSy 
provided two days previous notice of such application be given to 
the adverse party. 

3. All causes marked " OJf for the term** shall have priority 
at the succeeding term, and will be placed at the head of the cal- 
endar therefor. 

4. Fifbeen cases will be placed on each day calendar, and no 
calendar will be made for Saturdays. 

6. At the general terms, in appeal cases arising in this courts 
the parties may, by consent, reserve the argument until the second 
week in term, when all so reserved will be called in their order on 
the calendar. But in appeals from the marine and justices' courts 
no such reservation will be allowed, and counsel therein must be 
prepared for the argument when the appeal is reached in its order. 
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fl. In any acf.iuo on oontrnct. wberc there is reason 
that tbe defeoce is iDterpoaed for dflay, and tliut tlie trial will a 
occupy more than one hour, the plaintiff may, upoo a notice 
four dnfs, ^iply al eham&frt to have the cause placed Dpon t] 
Bpecial calBiidar for ghort cages, and which will be mode np & 
the last Friday in each trial term. 

The Dotice muat be accotnpanicd by the affidavits (if any] n] 
which the motion will be founded. 

If tbe motion be granted, the order to that effect bIibII fi 
with be delirered to the clei-k, with a writt<.'n notice specifyfa 
the number of the cause on tbe gonaral calendar. 

Shonld the trial occupy more than one hour, it may be ai _ 
pended, in tbe diacrelJOD of the judge hulding tbe court, and Iha 
cause will tbereupoa be placed at the foot of the general cnlendoi', 
unless othorwisu specially ordered. 

KTJLE ADOPTED MARCH 32, I8B1. 
Jteuimi of Qaestit/tu of Practiet, ite. 



UpOD the decision of motions made before a single jnd^ at 
chambers or at special term, in coses in which no appeal is allowed 
by section 319 uf the Code, the judge may, if he deem the ques- 
tion of such iraportanae and doubt as to render a reriew by th« 
general term proper, give a certificate thereof; and the party de- 
airing such re^'icw shall, within six days after the decision of suuh 
motion, procore such certificate, and serre a copy thereof, witt a 
notice of hearing for tbe next general term for which the same can 
be noticed ; and thereupon such motion shall be brought on and 
submitted for reriew, on written points, to bo shown to the oppo- 
aite coonsel, and then handed to the courL 

Such certificate shall not operate as a stay of p 
less BQch stay of proceedings be expressly ordcrci 



RULE ADOPTED MAT 2, I8B7. 

Appcatt from ordsra to be nibmUleii tm certified eopUa of (As papers. 

Ordered, that appeals to tlie general term from orders made in 
motions at special terms and chambers be submitted upon certified 
oopiea of thu papers used ou the motion, instead of the original 
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RULE ADOPTED SEPTEMBER 28, 1857. 

Argument of appeah from Marine and District Courts, 

Appeals from the marine and district courts shall hereafter, 
and until further order of this court, be heard orally at the general 
term appointed for the submission thereof. 

The parties will be confined on the argument to a brief state- 
ment of the facts and points involved, and the authorities relied 
on, unless the court shall otherwise direct. 

Assiffhe^a bond for benefit of creditors. 

Ordered, that the bond required to be given by an assignee, 
under the act of April 13th, 1860, respecting voluntary assign- 
ments for the benefit of creditors, must specify the place of resi- 
dence of each surety named therein. 

At the time of presenting it for approval, it must be accom- 
panied by an affidavit showing the nominal value, and also the 
actual value of the property assigned*; and no bond will be here- 
after approved until these requirements are complied with. 

Heferees in supplementary proceedings. 

Owing to the numerous complaints which have been made 
respecting referees appointed upon the nomination of parties ap- 
plying for the examination of judgment debtors, in proceedings 
supplementary to execution, — 

Ordered^ that hereafter referees in such proceedings must be 
selected from the following-named persons : 

Michael Ulshoeffer, Thaddeus H. Lane, 

Edward E. Cowles, Richard S. Cummino, 

Bartholomew 0' Conner, Wm. Bloomfield, 

Malcolm Campbell, Joseph 0. Brown, 

John S. Patterson, Wm. Sinclair. 
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TEEMS OP THE SUPREME COURT, 



FIRST JUDICIAL DISTKJCT. 
General Terna. 

Third MotiJny of SuplBiuber, 1864, hold by Leonard, GbtW 
and Satherlaod. 

First Monday of KOTeiuber, I8fl4, betd by Leonard, Barnard 
Had Sntherland. 

Firet Monday of February, 1B66, heldby iDgrahom, Gierke and 
Sutherland. 

First Monday of May, 1665, held by Ingrolium, BBmard uid 
ClerkB. 

Third Monday of September, 1805, held by Ingrfdiam, Leonard 
Bod Sntherlaod. 

First Monday of HoTember, 1863, held by Ingrnbam, Leonard 
and Barnard. 



Spi'dal Tenm/ni- Envmeraled Motions. 

October, 1864, held by Judge Clerkc. 

Norember, 16S4, held by a Judge froDi anothur distric 

Deaomher, 1864, held by Judge Gierke. 

January, I86B, held by Judge Gierke, 

March, 1866, held by a Judge from another diattict. 

April, 18GB, heldby Jndeo Sutherland. 

May, 18Q6, held by a Jud^ from nuother district. 

June, 18115, held by Judge Leonard. 

October, 1B6B, held by Judge Gierke. 

November, IS6(t, lield by Judge Sutherland. 

December, 1811E, held.by Judge Ingraham. 

Oyer and Tcmiinrr and CircitU Court; 

October, 1864, Part 1, and Oyer and Terminer, held by Jl , 
Barnard. Part 2, held by a Judge from another district. Put 
held by Jndge Sotherland. 
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November, 1864, Part 1, held by a Judge from another district. 
Part 2, held by a Judge from another district. 

December, 1864, Part 1, and Oyer and Terminer, held by Judge 
Leonard. Part 2, held by a Judge from another district. Part 8, 
held by a Jud^e from another district. 

January, 1865, Part 1, and Oyer and Terminer, held by Judge 
Barnard. Part 2, held by Judge Leonard. 

February, 1865, Part 1, held by a Judge from another district. 
Part 2, held by Judge Leonard. 

March, 1865, Part 1, held by Judge Gierke. Part 2, held by a 
Judge from another district. 

April, 1866, Part 1, and Oyer and Terminer, held by Judge 
Ingraham. Part 2, held by Judge Gierke. Part 8, held by a Judge 
from another district. 

May, 1865, Part 1, held by Judge Leonard. Part 2, held by a 
Judge from another district. 

June, 1865, Part 1, held by Judge Sutherland. Part 2, held by 
Judge Barnard. Part 3, held by Judge Gierke. 

October, 1865, Part 1, and Oyer and Terminer, held by Judge 
Leonard. Part 2, held by Judge Barnard. Part 8, held by Judge 
Sutherland. 

November, 1866, Part 1, held by a Judge from another district. 
Part 2, held by a Judge from another district. 

December, 1866, Part 1, and Oyer and Terminer, held by Judge 
Sutherland. Part 2, held by a Judge from another district. Part 
8, held by Judge Barnard. 

Where two circuits are to be held at the same time, the odd 
numbers will be placed on the calendars of Part 1, and the even 
numbers on the calendars of Part 2. When Part 3 is held, the 
reserved and set down causes will be placed on the calendar for 
that part, without regard to numbers. 



Special Terms for MbUona and Chamber business, 

July, 1864, held by Judge Barnard. 

August, 1864, held by Judge Gierke. 

September, 1864, held by Judge Sutherland. 

October, 1864, held by Judge Leonard. 

November, 1864, held hi^ Judges holding General Term. 

December, 1864, held by Judge Barnard. 

January, 1865, held by Judge Ingraham. 

February, 1866, held by Judge Barnard. 

March, 1865, held by Judge Leonard. 

April, 1865, held by Judge Barnard. 

May, 1865, held by Judge Sutherland. 

June, 1865, held by Ju(§e Ingraham. 



lbyJ.._„._ 

NoyenibBr, 18G5, belij by JuiJge Ulerke. 

December, 1865, bald by Judge Leonard. 

The Judge at Cbambera will bold the Banie to and iDclaffiiiB 
the Saturday preceding tbe fir^t Mouday of tiie succeeding moDtB. 

All applicfttiona for orders nnd buaiuesB at Chambers, uinst ha 
made to the Jai%a assigned to hold that branch of the courti. 



SECOND JUDICIAL DISTRICT. 



Cirvuit Courli and Court! of Oyer and Tarminer. 
SuffaOc. First Monday of October, 18fi4, Justice Lott; 



Kingi. Third Monday of January, 1866, Justice Barnard; •»- i 
ond Monday of March, 1806, Justice Scmgbsm; second Monday 
of April, 1B05, Justice Barnard; SBUond Monday of June, ISflB, 
Justice Lott ; second Monday of October, 1 864, JuaUse Brom ; 
third Monday of Oot^ibeT, ISflS, Justice Scrugham ; third Monday 
of November, 1664 and 1B6S, Justice Lott. 



WenlthBileT. At the Court Iloage in White Plains. Third Mon- 
day of March, 1865, Justice Lott; grat Monday of Juuu, IS6S, Jos- 
tico Barnard; first Monday of September, 1864 and IS6G, Jnstice 



fiarnjud; fourlb UoDdBy of NovBiaber, 18G4 and 1866, JuaUoe 
ScrugbaiD. 

^cifli Tarmt. At the Court House In White Plaina. First 
Honday of Febraary, 18G5, Justice Sorughain ; Bccond Mouilaj of 
Jaly, 1S66, Jostice Barnard. 

Putnam. Third Monday of June, ISSS, Jnetlce Scmgham ; 
fourth Monday of October, 1864, Justice Barnard; 1805, Juatioe 
LotL 



Orange. Second Monday ot Jannary, 1865, at Newhorgh, Jus- 
tice Barnard ; second Mooday of Jane, 1860, at Goshen, Justice 
Scmgham ; third Monday of October, 18ti4, nt Newhorgh, Juatice 
Lett ; third Monday of October, 1866, at Goshen, Justice LotL 

Special Terms. At the Court Honae at Npwbnrgh. First Tnes- 
dayof July, ISM, by Justice Brown; first Monday of August, 1884, 
by Justice Browo; first Monday of September, 1864, by Justice 
iJ^wii: first Monday of October, 1864, by Justice Brown; first 
Monday of November, 1BI!4, by Justice Browo ; first Monday of 
AprU, I86B, by Justice Barnard; first Monday of August, 1865, 
by Justice Barnard. 

Ituieheia. Second Monday of March, 1S6E, Justice Bumard ; 
first Monday of June, 18«fl, Justice Scruffhani; first Monday of 
October, IBM, Jofitice Barnard; ISfiS, Justice Barnard ; first Mon- 
day of December, 18M, Justice Brown; I86S, Justice Lott. 

Special Tema. At the Court House in Pouehkeepsie ; first 
Monday of Jannary 1866, by Justice Barnard ; first Tuesday of 
July, 1864 and 18B5, by Justice Barnard; first Monday of Augast, 
IBM, by Justice Barnard; first Monday of December, 1864 and 
186G, by Justice Barnard. 

Special Ternia will also be held in tha sovarnl comities, eicept 
in the conoty of Kings, at the times aud places above appointed 
for holding Circuit Courts therein. 

Eings. For the Hearing of Non-enumeraled Motion*. First Tues- 
day of Jannary, 1865, Justice Scmgham ; first Monday of Febru- 
ary, 1860, Justice Barnard ; first Monday of March, 18D6, Justice 
Barnard \ first Mond^ of April, 1866, Justice Lott ; first Monday 
of May, 1865, Justice Barnard ; first Monday of June, 1866, Justine 
Lott ; second Monday of July, 1864. JusUce Brown ; 1866, Justice 
Scrn^ham ; first Monday of August, 1864 and IB66. Justice Lott ; 
first Monday of September, 1864 and 1866. Justice Lott ; first Mon- 
day of October, 1864 and 1866, Justice Scmgham; first Monday 



TERMS OF BTTPREMB OOTTBT. 



For the trial of Isma and Ae Searing of Non-tKamtrated Ma- 
(tom. Second Monday of January, ]88B, Justica Lott ; fonrth 
Mondaj' of April, 1S6G, Justice Sc^rugham ; foortli Monday of June, 
186iS, Jnatice Barnard ; second Monday of November, 1864, Justice 
Brown; ISfl 5, Justice Barnard. 



TmED JUDICIAL DI3THICT. 



Oeneral Termi, 



Cirmit Courts, Courlt of Oyer and Terminer. 

Cohimhia. Second Mondaya of January and April, 186B, by 
Hogeboom ; first Monday of September, 18tj4, by IngiiUa, and ISfifi, 
by Miller. 

VUler. Second Monday of Januarjj 1S6I1, by Ingalla; fourtli 
Monday of March, 1866, by Hogeboom ; firrt Monday of October, 
1884 and 186B, by Peciham. 

Jieasielaer. Fourtli Monday of January, 18H5, by Peckham, and 
May, ISBti. by Ingalla; and first Monday of October, IStii, by In- 
gaUs, and 1865, by Miller. 



rember, 1864, by Peckbam, and 1S6B, by IngalU. 

Ortene. Third Monday of February, 180B, by Ingalls; firet 
Monday of June, 18(15, by Miller; third Monday of November, 
1884, by Miller, and 186E, by Hogeboom. 
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Sidlivan, Third Monday of October, 1864, by Peckham, and 
1865, by Ingalls; and third Monday of May, 1865, by Miller. 

Special Terms for Motions My, Last Tuesday of each month, 
at Albany. 



FOURTH JUDICIAL DISTRICT. 

Oenerai Terms, 

First Tuesdays of January and May, at Schenectady ; second 
Tuesday of July, at Plattesburgh ; and first Tuesday oi October, 
at Canton. 



Special Terms, withotit Juries, 

Fourth Tuesday of July, each year, at Malone ; first Tuesday of 
August, at Ballston Spa ; fourth Tuesday of June, at Schenectady, 
and first Tuesday of March, at Sandy HiU. 



Circuit Courts and Courts of Oyer and Terminer, 

Clmton, Third Tuesday of October, 1864, by Potter; 1866, by 
Bockes ; first Tuesday of February, 1865, by Rosekrans; and first 
Tuesday of June, 1865, by James. 

Essex, Fourth Tuesday of August, 1864, by Potter; 1866, by 
Rosekrans; second Tuesday of February, 1865, by Bockes. 

Franklin, First Tuesday of September, 1864, by Bockes ; 1866, 
by Rosekrans; first Tuesday of March, 1865, by James. 

Fulton, Second Tuesday of October, 1 864 and 1865, by Bockes ; 
and first Tuesday of April, 1865, by James. 

Montgomery, Third Monday of September, 1864, by Potter; 
1865, by James; second Monday of May, 1865, by Rose^ans; and 
second Monday of January, 1865, by James. 

Saratoga. Second Monday of September, 1864 and 1866, by 
Rosekrans; third Monday of May, 1865, by James; and third 
Monday of January, 1865, by Bockes. 



\ 



TERUB OF BUTBEUE COCItT. 



Si. Laarmce. Second ToeBdav of October, 1864 and I8S6, by 
KoBekrans; second Tuesday of faae, 1864 and 1865, by Boikee; 
and third Tueaday of Fubfuarj, 1865, by Jajnoa. 



WasJanffton. Third Tnesdny of acptember, 1864 and 1866, by 
Bockes; fonrtb Tuesday of January, 180B, bj Kosetrana; "" 
fonrth Taosday of May, ISBG, by James. 



FIFTH JUDICIAL DISTRICT. 



General Ten/u, 



CircuU Cotirii and C'ourii of Oyer and Termmer. 



Leieit. Tbird Tuesday of April, 18BG. faj Morgan; andfbortlia 
TuesdftJ of October, 18e4 and 1866, by MulUn. " 

Jcferson. Third Monday of October, 1884, by Morgan ; 1885, I 
byMuUin; second Monday of June, 18U6, by Bacon; sod firal 
Monday of Marcb, 1865. 



Onondaga. Third Monday of September, 1864 and I86S [ 
fourth Monday of January, 18ti5, by Morgan; and of May, 18SS, 
by Mullin. 

Otatija. Second Monday of September, 1864, by Bacon ; 1865, 
by Morgan; third Monday of May, 1865, by Bacon; and third 
Monday of January, 1865, by . 
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Special Term). 



Third Tuesday of NoTeniber, 1864, Jefferson Coantj; fonrth 
' Tnoad&j of August, I8fl4, HBrkimar Conn^ ; fourth Tueadfty of 
October, 1894, Orondaga County; third Tuesday of December, 
1864, Oswego County ; third Tuesdays of Jauuory and St^ptember, 
186E, OoaidaConnrt; seoondTuBBday of May, 1886, LewisConnty; 
tiiird Tuesday of March and November, 18BS, Jefferson County; 
fourth Tueaday of August, 1S6Q, Eerldiner Connty ; third Tuesday 
ot April, I86B, Onondaga County ; third Tuesday of February and 
Dicember, 18B5, Oairego County. 




SIXTH JUDICIAL DISTRICT. 

General Termt. 

At the Court Hoaao in Knghamton, Broome County, fburUi 
Tueaday of January ; second Tuesday of May ; second Tuesday of 
July ; Hiird Tneaday of NoyBmber. 

Special Terms, CircuU Courta and Courts of Oyer and Terminer. 



GorSjmd Covintji. first Monday of Jannary, 1860, Parker; tJiird 
Monday of June, 1866, Balcom. 

Ohem-ung County, first Monday of February. 1866, Mason ; first 
Monday of September, 1864, Maaon ; 1885, Parkar, 

2!c^ Ctiiini;^, first Monday of March, 1866, Balcom ; first Mon- 
day of October, 1864, Campbell; 18B6, Parlrer. 

Broome Cawntg, third Monday of February, 1886, Baleom; Isat 
Monday of September, 1S64, Campbeil; ISBCi, Mason. 

ltaii»rm Cotmtg, third Monday of February, 1866, Parker; sec- 
ond Monday of Ootoher, 1864, Balcoin; 1886, Mason. 

Chenango CoutUi/, first Monday of February, 186B, Porkor; 
first Monday of September, 1864, Campliell ; 1866, Baleom. 

Oliepo County, third Monday of June, 1B66, Parkar; first Mon- 
day of Decumber, 1864. Campbell; 186S, Hasan. 

Hdaware CotaUj), Beoond Moaday of Jannary, 180B, Baleom; 
lostMonday of August, 1864, Parker i 186G, Mason. 



TERMS OF BUPKEME OOUET. 



A Sppoial Term of the Suprume Court will be held at the i 
Uine end plane, b; the same Justiuii, with (inch of tho above-: 
tioDod CirooitB. 



Delaicare. Last Tuesday of May, 1886, Mbboh. 

TompBiu. Laet Tuesday of April, 18G5, Parker. 

Oiieffo. nflrd Tneaday of August, 186'l, Campbell; 18611, 
Maeon. 

CorUand. Second Tuesday of Aagost, 18fl4, Balcom ; ISSG, 
Part-er. 

Chenamg. Second Tuesday of April, 1B68. Parlicr. 

Broome. Third Tuesday o'f April, 18fi6, Bnlcom. 

Tiniia, Third Tuesday of August, 1 8(14, Bnlcom ; 18D5, Parker. 

Seliayler. First Tuesday of Jane, 1888, Balcom. 



SEVENTH JUDICIAL DISTRICT. 
General Terms. 

larch, June, September, and Deceiu- 

Oinrutt Ctourft, Courtj of Oyer and Termbter and Spec'uit 7Vi»>. 

Monroe. First Monday of January, 1386, K. D. Smith; fitlt 
Monday of Febraary, 18fiB, Welloa; first Monday of April, I88B, i 
J. C. Smith; first Monday of October, 1B84, Welles; 1866, Joh:^ J 

Sleubfn. Second Monday of January, IflfiB, at Corning, John* j 
son; first Monday of April, ISftS, at Bath, Welles; fourth Monday 
of September, 1B84, at Corning, J, C. Smith; 18«B, Ql Comino;, E. 
^ o_!.L. .u,_j ..--J <.,T 1... ■=.=( and 1880. atB«th,J. 
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Cayuga, First Monday of January, 1865, Welles; second Mon- 
day of April, 1865, Johnsoil; first Monday of October, 1864, E. B. 
Smith; 1865, J. C. Smith. 

lAvmgston, Fourth Monday of January, 1866, Johnson ; fourth 
Monday of April, 1 865, J. C. Smith ; fourth Monday of October, 
1864 and 1866, Welles. 

Wayne, Third Monday of January, 1866, J. C. Smjth ; fourth 
Monday of April, 1865, Johnsoh; third Monday of October, 1864 
and 1865, E. B. Smith. 

Ontario. Second Monday of February, 1865, J. C. Smith; sec- 
ond Monday of May, 1865, Johnson; second Monday of Novem- 
ber, 1864 and 1865, E. B. Smith. 

Seneca. Third Monday of May, 1865, at Waterloo, E. B. 
Smith; fourth Monday of September, 1864 and 1865, at Ovid, 
Welles. 

TaieA. Fourth Monday of March, 1866, Welles; third Monday 
of October, 1864 and 1865, J. C. Smith. 



Special Terms, 

On the last Monday of every month, as follows : In Monroe, 
January, February, March, June, September, October, Becember ; 
in Ontario, April; in Livingston, July; in Cayuga, August; in 
Yates, November; in Steuben, May, 1865, at Corning; May, 1866, 
at Bath. 



EIGHTH JUBICIAL BISTRICT. 

([general Terms, 

To be held in Buffalo, second Monday of February ; first Mon- 
day of May ; first Monday of September ; third Monday of Novem- 
ber. 

Special Tenns, 

Erie. Last Tuesday of August, 1864, Grover ; second Tuesday 
of November, 1864, Marvin; third Tuesday of January, 1865, 



3 OP STTPBEME OODET, 



Grover : fourth Tncsday of March, ian5, Marvin : third Toradaj^ 
of June, 1865, DanieU: last Taesday of Angiist, IS6B, Q—— 
aeoond Toesdny of NoTsmber, 1S65, Baniels. 

Grcuil CourU anrf Ooviii of Oyer and Terminer. 

Erie. First Monday of October, ISG4, Moryin; first Monday 
of December, isni, Grove.r; second Monday of March, 1866, Daa- 
tela; first Monday of Jnne, 1866, Grover; ficgt Monday of Octo- 
ber, laaB, Marrin; first Monday of December, 1865, Grovfir. 



AUqbanj/. Second Monday of Jnly, 1864, et Belmont, GroTer; 
third Monday of October, 13i)4, at Angelicn, DanielB; fourth Mm*- 
day of March, ISHS, at Qelmoat, Marvin ; aocond Monday of July, 
18QS, at Angelica, Daniels; first Monday of October, 1866, atB^- 

Cattarauffui. Fourth Monday of January, 1806, GroTor; third 
Monday of Jnae, ISGG, Marvin; first Monday of October, 1864 and 
1666, DftnielH. 

Chavtavqva. Fourth Monday of September, 1864, Daniela; 
BBCOod Monday of January, I86B, Grayer; third Monday of May, 
1866, Daniels; fourth Monday of September, 1866, Marriii. 

Omeiee, Second Monday of November, 1864, Davis; aeoood 
Monday of March, 1865, Graver; fourth Monday of Juna, ISQIi, 
Dsoiels; aecond Monday of November, 1866, Marvin. 

Ifiaffara. FourtJi Monday of September, 1 864, Grover ; foarth 
Monday of January, 1865, Daniela; fonrtb Monday of May, ISHS, 
Graver; fourth Monday of September. 1866, Marvin. 

Orlcaia. Third Monday of September, 1S64, Marvin; third 
Monday of January, 1865, Dooiels; third Monday of May, 1861, 
Grover; fourth Monday of September, 1865, Marvin. 

Wyonting. Fourth Monday of Auguat, 1864, Davis; third Mon- 
day of Decombor, !864, DaDiela; fourth Monday of April, 1866, 
Grover; foarth Monday of Angufit, 1865, Marvin; third Monday _ 
of Detember, 1865, Daniels. 




SUPERIOR COURT 

Of thb City of New York. 1864. 
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General Terms. 

First Mondays of January, February, March, April, May, June, 
October, November, and December, and continue to last Saturday 
of such months, respectively. 

Thursciay, July 28, by Monell and Garvin, J. J. 
Tuesday, August 30, by Barbour and McCunij, J. J. 
Saturday, October 1, by Robertson, Ch. J., and Moncrief, J. 



Special terms. 

January, by McCunn, J. ; February, by Barbour ; March, by 
Moncrief; April, by Robertson; May, by Garvin; June, by Mo- 
nell; October, by Moncrief; November, by Robertson; and De- 
cember, by Barbour, J. 



Trial Termn. 

Part I. Jlrst Mondays of January by Garvin, J. ; February, 
by Monell ; March, by McCunn ; April, by Barbour ; May, by 
Moncrief; June, by Robertson ; October, by McCunn ; November, 
by Garvin ; December, by Monell, J. 

Paet IL First Mondays of January, by Barbour, J. ; Februa- 
ry, by Moncrief; March, by Robertson ; April, by Garvin ; May, 
by Monell ; June, by McCunn ; October, by Barbour ; November, 
by Moncrief; and December, by Robertson, Ch. J. 



V 
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TERMS OF TUE COURT OF COMMON PLEAS 

FOE THE cm AND corm op jtew touk. 

For toe Teaks 1S6-1 JKD ]S65. 



J TertM for the Trial of /ssuss of J^uet 



The calendar of caaaos to be tried % the atvrl wi^irut a jar 
will be called »t the trial ternia on the fourth Mondays Cif Jsnnai 
Mart-'h, Hay and November. 



£^'oZ Terrm for lama of Laa, Moliortu, and for Chamber biainat. 

First Monday of Jannarj, by Judge Brady ; Febraary, bj 3aig\ 
Cardoio ; March, by Judge Daly ; April, by Judge Brady ; Usji 
by Judge Cardoxo; June, by Judge Daly ; July, by Judge Brtdjl 
August, by Judge Cardoio ; September, by Judge Daly ; Octobe) 
by Judge Brady ; November, by Jndge CardoEO ; Deeaniher, b 
Judge Daly. Open at 10 o'clock A. M. 

The Judge at Cliambers will hold the same tn and inelndi 
tbe Saturday preceding the first Monday of the succeeding mon' 

During the general terms all the jui%es will attend to chaml 
buBinosB from 10 o'clock A. M. until 11 o'clock A. M. 
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The reference is to the page, 

A. 

ABATE, when action not to, 68. 

ABSCONDING DEBTORS, attachment against property of, 10 f. 

ABSENt^E FROM STATE, effect of, ^n time of limitation, 62. 

ABSENT DEBTORS, 8«e^cm-r«*wf6»t 

ACCOUNT, how stated in pleadings, 88. 

Terifted copy ofr to t>e deliveretj, 88. 
further^ mny he orlereM, 88. 
injustices'' cottrta f ither party may be reqaired to exbibit, 60, 51. 

pleading foar.ded on, 50. 
r^erence to take, after judgment on Issue of law, 128. 

for informa'l<tn of court, or to carry a judgment into effect, 124. 
by county treasurer, 229. 
by guardians, 18^ 

See BiU ofpartictilara^ Ourrent accotmt Long account. 
ACCOXJNTA BILiTY of gnar^lan, 182. 
ACKNOWLEDGMENT OF DKBT, when it must be in writing, 64 

of nndertakineH, when nece^^sary, 207. 
ACT (<7orf«), division of 27. 
whf n to take effect 198. 
to what to relate, 27. ' 
construction of, 196 

c^rtrtin ptrrs nmilv to justices' courts, 51. 
ACTION defined, 26. 5^. 

provisions of Revised Statutes applicable to proceedings in, not repealed, 191. 

ab^temem oC 6S 

ordfr for disc nt1nu»»nce, 240. 

d'scoiit niiirig in jiiHiice's court, 47. 

after discon inunnce in justice':) court, 48. 

on judgment, 54 

on undertaking, when not allowed, 155. 

against foreign corporation, 184. 

by attorney-general to vacate charter of corporation, «fcc., 180. 

when deemed commenced, 62. 

when deemed pending for certain purposes, 78. 

how o»»mmePced, 71. 

can only be commenced within the period prescribed, 55. 
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ADVICE ofninintt!, Imw twom to, 210. 
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In coBit of Hppcals. a. 
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AFFIBMATITE BELIEF, lo di'fi^nduit, lai, nt. 



' vsrifr B pleadlDg, 33. 
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AUOUNT ADMITTED to bu dually Kimoer. order Rirgiltniantotlll. 
AUOIJNT CLAIMED, jn'l|iaaDt b; d.(biiU uat lo elEoid, IST. 

ANSWER, IhB oaiy ple«dlng by daftradsnl Is s dfrniincr or •nswci, 7!). 



nnd ooUBUtr-oliim, 60. 

certain uUuiiliuns Ui wmplilnt must )>e takm by. 53, m 

lu reocner nroj^nr dlit»lDed, doing dwnee, 80 
or MiiUils ft lluil'iijonn, Gi. 
conntitDilDgi ouDnUT4:^m. 80. 

of «BWI»! dtfclMW, 81. 



lus. 111. 8« JWiofcMi femwr*^, antaur, 4o. 
• - ■ ' -sJ.BS. 

ttKfuetbereol*, u 



JndgiDBDL on MI are of, 80, US. 
oMBOllurtfl to auiMp>alikt nut BpT>«uli 

by -inwor. 80, 
objMtlDD not inktn hj HDSwer or d< 






n»7 be aUuwed after time thTefOr Iihb eij'lreii, £& 
time lo inBTTOT «n«r order fur iiKOyntf vt books, &> 

amnulrS, of eonrw, Si! 

qf tivertU dJ/eHO*9, lo be uparatoly stnl'^d, SI. 

12 



■C™tlnn«!). 
«. oiunur-Dlmlia, SO. 
to part, »nil drmttiTFr tn renidne of annpUJnt, 81. 

wtwn it Dus bo iTplled nt dt™urtea to, 81, 

gupplmen^^ when proper, S9- 

frlciiloui, motion forjadgment on, Mi. 

dlBQOFerj or doeumanu la enable ilefondfent to pnpftre, 90B. 

■trikliiE out ri>r Dun-oompliiiico wlUignlerrurdtKgver;, aW. 



APPEAL to gtntral. in>>«tilote for writ of em>r. 1«. 
K/tKBi, plHii a!, uD cBlendir, SI, 81, 
«huDi*r>pp«L ItT. 
pu-EiiA Lu. buw dHdtfnaTeJ, 14S. 
title or ■ctlon not obitnged bf , I4& 

aiitcyon rtocket Out Jnilgmentiactiredoii, 113. 

clert to ir.nsmlt nupirs i.. »pp8llfllB courl, 1*9. 
iDlrnnedime oidi'ia reviewed on, 113. 
Jndgmeiil on, 14a, 



-" --"'llo'fei 

A, 80, lliS, J4R. 



'enUci iDbJcst to tha optnlon 



Eonn on, 81. U% 128. 
r .rter, 81, Km. 
3e retiwd, 82. 



>Uy of eieenUon < 



itng mijF he ordorfd, 



in on, fr.Di Judgment illrMUng 
juil^roeDt directing tbea.-algrimf 



ftom Judgment dlteoiluiE^ftleoTdellvFrj of roal prof 
erty, or t-u tbe sale of inorlgwed premlHi, l£8. 
<m *riw*' bclilB pcfuted, pnxwedlnga etsi »l, IM. 

otiier"! cllllii, \bi. 
nnden iking™, bnd adtvlM tbfie..r, 1 6ft 
Hf^rlly on, to be ipiTovgd and liifilff, IAS. 
PndortukinK «n. may be In one Instniucnl ur HTaral, IGS, 



o«r( o/appMi*-(iMntlnncd). 
nlBteinenl or'&ctuftir, 140, IM, 314. 



dlamtMBl al Iiiroot>Bry!B|r™preBorihe™"6, WW. 

fbno ororderiirjadgmaiit In court naiuw irier dlsmlassl oT, SOD. 

oopy DDilDeufBrEiiaiFntt.ibeEeiit tadnk, BOO, 

dt^rli to msk^ B aWdar. m. 

coplM Of caB-B Bucl polniB to l>o (nralstied the Jndgei, defk, «nd 

BlBtsmenlorfti^iBonpolnlV SBA. 

DOS wuiwl only on eich eldr, 9)1. 

MKndoil aisdasslDii on quBWlon i.f fed not allowfd, Sfil. 

JodpiwDt of (IBrintniw nmvenul br ilebiJl, 201, SO!, 201. 

niij be sabmlUed oi prlnlsd ■rcninsolt, 30!, EM. 
lime praDiiU'd hr rnlt-i nuy be mliirgcd, EOa. 
MctuiiT^d i^ontes, 2' 3, iti. 
tea euieB aillEd cub dir, 201. 
Halo nf i»ue of niu«.d ™o-«, M«. 
BirlklFif- ,«uie lyom ulEndu. EOS. 



B<idehuligii1]owed.«l)8, 
oall of oxlondar, 2U2, 204. 



in tA* npreme courf. iiptriar cimrt, an^l IfHB Torli 
froin a Hnffte /udffe to iKe gsntrat iernu 

from oertHtu Jodf[DientB, 13E. 

d.>Hi TmL Bluf prooeedLiigBf oxoepL, dsc^ 1^ 

hnw UesTd, 15B. 

fieoorlty on, IM. 

"■" ' nndBrtaWngs given on «pp8«l li 

ID pleu. MT, its. 
IntiD Driver nt cbambpn on nottce, 147, lAl, IDA. 



] 



APPEAL inOetM 



inmi»i.f,i4a, lis. 

no axtenilod dlHUfdoo on qiutliiD ot bot, til 

inil«m>.|.ton,aa.4J. 
fivtn citaatber orosr^ mada «a paria^ 147, 

ia J/ac J'or* oomwiHi j.ieiu, JUL 
fivnLittffffmerUonrrptrto/r*At*t6tD BbtnrrDriwDTt, 944. 



flilillng Uwi u ro, r..pe>M. ISI. 

wbiiD pineiw not MrtonBilr served. IBS. 
Ki>l»ar>i'|HiU, what to a'DUin, Ji\ 1(0. 
notice almi«,i lo be urved (nd a^a p.M, 

gfien w depo-li tnnda, 1S9, 
DDlloe uf apiH^ 159. 
WTlceofUieDoili^a. 13t). 

KlaiB, buw Duds Md oompelird. IM, san 
uiwDlhe ooinpellol tin r»ai.ild, lei 
wl»i» ]».«]« la oui of offl'-o, dml, iiu 
uneoded, or initl.or, l«2, Sift. 

huilDg ot; lu c«« i- wbioh new »id m»v 


G8l 


■curltj to 


b. 


•»>,&; 






••of bj 


g™M.d, 1*^ 


to be on orlginil fiptn. ISA. 

In 0H« In wt.lnb ■ nev ulil nay 


baorf 


tfd,I6S. 





fouu.lKl OS ernir lo fnt not UltUIni: tlw mwlli. ItS. 

wAore delViHlint lUlad lOHpp.-nj- below. udMtUifvtnTltTVia 



td try ttiti cBUee, poir«r I 



Jna 



OD.btl 



of, lee, 140. 

nn^ be HivBTdfid, TO; 14 



y. 165, 1«J. 
uuHiDt of cniia on. laS, Its. 
B-o fJnBiloii tor bla nturn. I«. 

fiom order allowJng n proTlciipnal rejAvdv, ni. 
ln>>il.tlng(nilit, lis. 

from tnrrogalel'' aourit, not«lT«ted b^ Ihessomid pMtof Ui» Cod*. 
197. 
nilM KgaUiIng, ail. 
APPEALS, iet Court of JpptaU. 
APPEARANCE, nh.! bi b» deanwil, Soa 

enlllla delendwit to noilc« uf ippllonUon Itor Judgment, 118, ISL 

APPELLANT, Ihe puly spproHng l^US. 
APPOINTMENT uTteraii, *o, BS, S4, BO, 19*. 



i 



F 



1 



ASQUMBNT, lutln at. at ippul In cnntt «r ni.pnU, STD. 



KE'^rif-p-' 


to esooalton, 18*. 

ilttobcKled, SM. WT. 
Yi!™d(oah,.rill,B8, 


order yh', by wiom ra»ilB, 

»Dii!iiyit lo ohuin, W 

In be ai.-i1 

x-ctuitT on turning irf, 

Ulili^d.>lll„b.Ml*l 



■nd amdBtlt to be dBllvrnd to i\e)tnid«lt, 99. 
d«rtaktns to plilntlir. H 



ABBAULT, fl.^«<» M, maM t>* brr-Mbt w 
JiiMlMiuflho penes bsT 


'iioV™^^™o', 


««. 




A8SEaaMENTt/da 


after appe<J 


"on" 


ort,«r.ppe.1a(:om 


ail. 


, 


ASalGNKEqrWJnff 
ASSIGNMENT <!;' U 


to d'fvndint. 


"rill 
U. 14 


raely,iii»r«aBlnnaiiiB •faHlgnsr, 


M. 



ASSIGdOS qT Mng in actitm, eumliuLlon o^ u s wUana, lit. 
ASSOCIATION, gr-e £ant>n; <i>n;(ri<iA'Dn. 
ATTACHMENT, In wh.t digei n may laene, lOi, Mi 

rJirii^tS K°Uifl liBnano* of. lOS, 
addiyU to obuin, lo be filed, VS, 900. 
•eontity nn l-ajand8 of, IBS. 
to whom dlreeUd, uirl what In reqnln, 105. 
BsTsnl nutT iBsae at ibe lune lima to different oonnllu, IDS. 
how eiecnted, lOt. 

pntceedln^ 'm, In oiue of peTl^babTe properCj or veui-1', IDA. 
•jf rl|tbUaridsli>i«anr<l»lt'ndantlri thaMuakiof eo[ponliou,dio.,106. 
ibs'lff may tae foi debts, Sm.. luS, 108- 
plilntlir In. m*; pmwiuU iioiloii OB niibn, An. attached, 106. 
h.nw ei^cnb-d im ijToperty inoBpabZe of m&rmal dellveiy, IDS. 
HnlOute at Ihe dcr.'ndanL'i Inbucil In block of o^rpontlan to IM 
fDiniihsdlo iberll^ lOT. 




M-t U> iMUMtC Ml 



ILm&,(Mwut>u . 
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BANKING A3S0GI A.TIONS, time of limitation not applicable to actions against, 

61. 
BANK NOTES, time of limitation not applicable to actions upon, 64. 
BATTERY. See Aa^amlt. 

BILL OF £XOKPTI« >NS nok n(>ce«sar7, 121. See Exosptiona. 
BILL OF EXCHANGE. See Bills and Notes. 
BILL OF PAETIOUL^RS. court may order either party to deliver, 88. 

See Accotmt. 
BILLS AND NOTES, omplaint in action on, 84. 
costs of several actions on. 140. 
parties to acr-ions npon, 68. 

pat in circalation as money by moneyed corporations, limita- 
tion of action on, 64. 
pmvisions as to alignment not to apply to transfer of^ 66. 
action or defence upon, how pleaded. 84. 
BOND, acUona otz., justice of the peace has Jurisdiction in certain, 48. 
c >srs of beveral actions on name bun'1, 140. 
executed before '1 uly 1, 1848, judgment od, 188. 
to be proved or acknowlt'dged, 208. 
of assignee f »r benefit of eref1it«»rs, 249. 

[Jee Offid-al hon'f^ Stirety bond^ tPndertaking^ B^l&otn bond, 
B00K3, cleric t> keep certain, 207, 127. 

rtee Discover!/, Inspectio-t, JudgmenUbooh^ Prodaoiion, 
BROKER, when liable to arrest, 91. 
BQFFaXiO, appeal from Jastic< s^ courts in, 158. 

superior court of. 80, 158. 
BUSINESS out of courts Judges may transact, 85. 
See Jtcdge at chambers. 
of corporation, ir^anction to restrain, 102. 
BY-LAW qfcity co*T>oratlon^ action upon, may be brought in Jiistioe^s court of 
a city, 52. 

C. 

OALENDAR, supremts court, when clerk to enter cause on, 116. 
order of disposing of issues on, 118. 
issues of law to have preference on, 118. 
criminal cases to have preference on, 219, 289, 241. 
when cause may be struck from, 217. 
In New York common nleas, 247. 
in I he superior court. 246, 247. 
in the first district, 233. 
of court of apps'iU. clerk to make, 201, 

to be printed, and copies delivered to Judges, 201. 

rules 6, 10, 12 and 20, with notice that 14 copies of cases and 

points are reanired to be printed on, 208. 
criminal cases t't nave a preference un, 202, 289. 
how regu'ated, 208, 204. 
exchange <>f causes on, 202, 208. 
call of, 2i 8, 2 >4. 
to ct»ntinue for one year, 204. 
preferred causes on, 202, 208, 289. 
fDr general term of supreme court, clerk to prepare and print, 216. 
appeals, how placed on, 216. 
other casei*, how placed on, 216. 

c^tinrari to remove pr'»ceeding to have a preference on, 219. 
CALLING PLAIN TIFF not necessary, 212 
CASE on tri*l of quHSiion of face tjy the court, 122. 

after trial by court or referee, or to set aside nonsuit, dismissal of com- 

p'aint or verdict, 218. 
time to make, 218. 
time to propose amendments, 218. 



CASE— (contlnned). 



iinlar dee'irliiK It sbunilooeil, t 



or tbe rules, tld, Sftl. 
IM, nitst tn coTiiiln. 200. 
lol.flprlnrH, 200. 

oaplM uf; (or Jiidgrti, Ml. 
CAU8E OF ACTIOS, irhrn ll aoornM oD^»_ciirrerit >ecouiit, 



(lATOESnt 



a pArtiBA Uj bppAi] Btom urder trii A point of ptm 

o/iooil morel ohamolerof BppUoote Kir ndinimlon to pm 
M Bttimfji, BOB. T 

nr dcRtndiimi'^lnurMt In riRht] ind sbareB iDCorpgrotlDIiLl 
tbBt title Einia Id queitlidi on tiiKi, 4a ^ 

thst on nslum Bled In ooiirt of ippkli, 1». J 

Drdepmdtlnllenatiatl.W. I 

CSBTtOSABI ta mnavs pn»eedidg9, biaiing ot, tu be prel^rred nu uk|| 

vhere heard. 91S. I 

CHAMBERS, onli-n it, haw riiHlcd or m^illlled, 147, 154. 

ndjoummi.ni of bmcIiI If r'm lu; sn. ■ 
bu lutes Bt,». 

Mppnl miDi order tt, In tommcn pleaa, 3JB, 
ties ./udpe It cAomftirl. 
CEAH'OE qfatlonuy, WS, Ml>. 
qf place rift'-ai, 10,11. 

nheii tbo eooniT doilfEnfiled Iflnot the rrrper count j, T 

boejiose an Impinlal irld ciiiinatbii had, fl. 

SJ^o"t'i*"™ "'"It"'"''. "•'^ "" promaicJaaUoa. T 

tranahr or papen DD, order fiir, II, Sue. 




. hfntl.afrlBH.hyjnrj,tob» 
al. In otlicr cues ml tua clrooil ..r enecl.il term, ilfl, llY. 



oxlr«nrflin»rj lirmsoi; m!' ' 
ma/ be adJaucDud b; eDti; o 
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CIBOOIT couri*-(<rai llnne ii). 

Jary mnv b= druwi, for im nfl-arnBd dHuit. SB. 

n-tlw -if ttlnl miT lie fiviin hi ncltoimied, 26. 

)<.rtl1lh-«r]u4i««nh-.ld,85. 

>.K)maroi holding. Se. 
OITIL ACTION deflrmd. 37. 

, CIVtt BEMEDYBol'mai|:paiiiDrtmln»lttm«!,..ST. 
CLAIM »t»lo»i dsMMBrt [«^^9.>n^ cosl or pnKMadliigB nn, 1«, 

ptrmnaL iiutic* of limtitw noon. 71. 

admlUi-d by u»ver, indei for aitliAictloii or. III. 

S» ..Inwunt £J2I^ PartlimlaTt, dtnutnd. 
CLAIM AHUUEI.I?El^f,^rJ«n™<.ip«pw^J'Io«»lrt^ of Meord,!!!. 

n^qnMHOD buherlir to tako snd d*ll«r tUs pnqHrtr, M, 

BHUTliy forntum of tbe pmnertT. US. 

def^ndar.t m>; eiccpt la plalnlltf-a «iretl«, M. 

wlwn d(16nd»rrl deemed lo Jmro w-lTei eioepllon lo 

ptafrtfffV onretlM Bl. 
plulnHlT'! fOfoiies, wiif n >nd how to luatliy, ». 




vlieD derendsot enilJoil lo a ris-dalltory rjf ille pnipcrlr 




when pfopertj taken la to be rtellwrrf «.>i.l..tl», H. 

dBtbDdsnL'a ™n,.l«, wlien and ho«- lo imxlfj-, BB, 

nnen »h<-rff r»poi.elti1e f -r direndsnt't aunr^H, »9, IDt^ 

pn^wtlT^liow taken when eooeaaled In any hnlldlnj or 

clniin or nropsi^ by third psrtj 10a 

nollDii uia amdavlt, and proK>riiBe> thtnon, (o be S'ei, 1 








letflrA nn, 118. 
InJuBtlMrfeoMrl".**. 
aBdivft,M. 

dutlMof CLlll8(>bK«. 

dslHDdnnl mtj n<iept lo pMnHir-a Eiirellea, 4S. 
det^dimt mar i*qnlrB WWmi of Iha proper^. 








wTftt*' '"' "'""^^ 'PP'J •"■ «■ 


CLAIM (o«o(i»-oy 


wben notion ina; prDe£«l wilhonC per»DM ktt- 

lMor»tnoi,'o'a»,M. 
fe«ofJo.Uc^«L 


^ 1 



CLAIM (o rutl prnp^y-l 

ot tblrd pu^ Ln Bnppl 

CLERK, tho word 



»vipc nf nnte of isaae, 11 G. 
.... .iOcketlnEjimliui'i.Jiidpiioiit, 43. 
to I:mp » Judgmant-hDok, l«. 

other taiHika, 201. 
tolnnrtco-dli siilryarjailniisiit, lia. 
ta tDAke apJadgmeDt-Toll, t2T- 

b> BimnnU InierssI an ?«rdiot or ivpnrt of refareo. U3. 
taeDtor Judgmeul la a>Dfbunli]i vldi vsrdlcC, UIL 

utuprebfK'draDsrB, Is Until lalT<cL,a40. 
la inniDlt «p-<B to 4ppellBte ooart, 14S. 

ta GDlai hsnia ..f cawiA tildne ordrr, ka^ by (lefUilE, £10. 
blidDlron BDUy uTJudgmiiDt br confoB-liin. ITI, 






tjoliMt«oioha 

[lento of. 1B4. 
IB ma]. b« eumli 

OOMMKNCDia ACrfON" ipiuinBr ot n. 



igedca 



icDtiii^.a^o. 



lofpr..p. 



n.141. 



C0UUISSIONEB3 of bigbviji, ippeula from dBlennlDsllaii ot to ooun^ 
COMMON LAW, b mie ^f coiutmollon ot; got to ipply ta Oods, 1S8. 

H yi^S./",^)^* ='% imdfouM^ ?C'?1'™' rori lorlsdHitloIi oC M. 4<K 






fl,16T. 



tpHlnl Lorui^ hy vbi 



j"a^ o^pol't 



n held, 4L 
eld, II. 

emed Ajodgmefl' 



ainllmuHon of oli^dir, SIT. 

oiujBU ta bo tried by rhe courl wUhonC n 



J 



INDEX. 275 



COMMON FLEAS /or the city and county of I^ewYorkf rules q/— (coiitinu<»d). 

argument of appeals, from marine and district courts, 

249. 
assignee's bond for benefit of creditors, 249. 
reference in supplementary proceedings, 249. 
terms of, 262. 
CX)MPANY officers and directors of, may be arrested, 90. 
COMPENSATION to attorneys, 189. 

COMPLAINT is the first pleading on thQ part of the plaintiff, 78. 
reqvMtee <yf ordinarily, 78. 
in action for libel or slander, 84. 
-what causes of action may be joined in, 85. 
allegations of, when admlLtdd, 85. 
time to answer, 78. 
after service of order of arrest, 91. 
copy of. n'^ed not be served with summons, 72. 
demand of copy ot 71. 

only one copy need be served on the same attorney, 72. 
when copy to be served after demand, 72. 
demurrer to, 78. 

objeci.ions to, when deemed to be waived, 79. 
when to be served af'er order for discovery of books, dec, 209. 
motion for judgment for not serving copy, 126. 
after notice of no pergonal claim, copy need not be served, unless 

demanded, 72. 
after amendment, 79. 
filing o/^ before publication of summons, 75. 

in all ca<es, 181. 
diamiaecU of, for not serving copy, 126. 

for not proceeding to trial, 126, 211. 
diseoif&ry^ to enable plainttff to prepare, 208. 
CMnendment q^, 87. 

answer after, 79. 
eupplementaly when allowed, 68, 88. 
verification of. 82. 
in juttticee^ courts, 49. 

Bee Pleading, 
COMPROMISE, oflfer of; 51, 171. 

See Offer 
COMPUTATION 0/ <im«. See Time. 

CONGEALED DEBTORS, lurisdlction of county court as to, 87. 
CONCEALED DEFENDANT, attachment against the property of; 101. 

service of process on, by publication, 75. 
See AUachment. 
CONDITIONAL EXAMINATION of parties, 178. 

costs on attending to take, 141. 
CONDITION A.L ORDER, time for complying with, 221. 
CONDITION PRECEDENT, performance of how pleaded, 84. 
CONFISSION of judgment tatfiotU action, ja'fgment may be confessed for 
debt due, or contingent liability, 170. 
statement in writing, and form thereof, 170. 
statement for, to be filed, and judgment entered thereon, with $6 

costs, 171, 
judgment-roll, how constituted, 171. 
execution of such judionent. 171. 
execution for instailment of such judgment, 171. 
in justices^ courts, 48. 
CONFLICTING CLAIMS to real property, actions to determine, 191. 

provisions of revised statutes applicable, 191. 
place of trial of. 69. 

aliowmf'e in addition to costs In proceedings to 
determine, 14i. 
to personal prv>perty, when interpleader allowed on.^ 6a. 




OONBBNT. ]iid(rmm1 



CONSTBUCTION of -.aa, *c .Uu«BJ 

of pludlnei. Si 

or Uorie, iSs, 

CONSTRUCTIVE NOTICK, *lwn a: 

COSTEMPT rn iltailwrlne utd^r In lut 

lor not utsDdfng •■ h vlcn. 



7 pnuxnllBgi (enerallr, I 



O0NTB9TED MUTIUNS. nbnis to be buid, ITT. 
COKTINUANOE OP ACTION b7Bwl{n» or repnaeniiUiD, te,68. 
CONTHAUT, ocHonl on, vtihin whit time to be oouimrcivd, SO. 

BTIdansc of new, or cflaUouiirg, mint l» In wims^ U. 

COSTEOVBEdY. tMrroi'S"i^'t«milBP, SI 

milmiWtig trMavi acHm. 1ST, ilT. 
CO-PLAINTIFf.orCO-DKFKNDAtiT, BMmlwtJ.in.if, •« » wltB_ , . . .. 
COPY of puj.er or plMdJBgrmj bg eubslimi&l £,r i lo9i orlrilial. IB* 

whtn contt mar fire Wtv* tot cayy Ui be takes iff doflameBbe In pi 
linn of oppoiite [Mrtj, IJi 

Df fltaatngt. *&, (0 Hi jlimJiiwi U> Cburt. 

oa enomcrnCed tnollnss, Sid 



provM^'PB relailne to iilier^ to iPLily G'>, 18 

doiT° tl^iTrtug w'lKoTlng proTrU IM 
OOBPOEATION. forrlM of vman. on, pmyWun. . 



lUra hiva Jnr 



e Code ippKcd Idju- 
ajore' ronrle of cillaa, 



lodgment or fatbltnrB walott, let. 

wceiTsr of pn.psrw or; 111. 

lo-i Binmliiwl, u in ptoporty of » Joagmeot deWor, Wi. 

Sri Atlaihmnl, For'tS^a ro^oTiMiMS. XiKticipnl c. 
rati-m, ttan varruoiu, Sel-ffltiu oorporatioiu, &■*■ 

S, ill itatntn, rulM, An., u to mala or Ibei of ittorae; a, utlGltora, or < 

Birount of, to b" rBgnlat^dbT airwmeiit hetwren Ilia paillai, ISB. 
[eiiHln lUowanuB t:> vrrTwiioc psrCy, oiiJled uuH. 18). 
tuplalntUfoi CDuree IS9. 

noi to riMCI an^opnt of damnsea, 1«. 

I IT Kvelal nulloiu oo one liiilruuiBui, IM 
lodof^ndint. 140. 
la rllbrr port; in diacietloa of tbe oonrt, 140. 

sllui'inFt In ulillllon to. 142. Baa AlhiVumct. 
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COBTa— (continued.) 

anjustrnent of, 148, 144. 
in action in name <•/ the people, 14B, 146. 
•gftlnst an infkut plain tiflj; 146. 
on a settlement, 148, 147. 

alter dlM-ontlnnance Injustice's oonrt by reaMn of answer of title, 47, 4^. 
iu an action bj or against an exeoator or adminia' rator, or a trustee of an 
express tmst, or a person expressly autbotised by statute to sue, 14fi. 
in proce^lines againnt joint debtors, beiza, fteviaeea. ^. (ss. 875. 2Sl\ 14i. 
on claim agvinst a deceased person, refejred pursuant tu the statute, 146w 
in action to recover dow^, 142. 
on conre!=sion of Judgment wiihomt action, 171« 
on submitting controversy without action, 1Q& 
on appeals troui surrogates^ courts, 197. 
set-off oC 16& 166. 

after offar of aeli»ndant to comproiiiiae^ or to liqmidato damages, 173. 
after notice of no personal claim, 72. 
on appeal, 141, 142. 

ikom jn^iees* eonrts, 164. 169. 
in a si»eo&U prooeediAg, 146. 
against assignee, 146. 
party in interest liable fr>r, 146. 
on postponement of trialj 144. 
on motion, 145. 

on motion tor Judgment on Kpedal verdiet, or Hdt jadgment sabjeet to the 
opinion of the court, or for a new trial on a case at general tenn, 142, 
148. 
against married woman, how coUected fi-om, ISl. 
interlocutary, how adjusted, 144. 
in supplementary proceedings, 188. 
in Justice's court, 46. 

after offer, 61. 
secnritv for, 145. 

on review of a decision ci an inferior oourt, 145. 
on perpetuating testimony, 141. 
on conditional examination of witness, 141. 
on sale of real estate of infant, 224. 
COUNBEX^, when liable to arrest, 91. 

to endorse papers on taking a defiiult, 226l 

only one on each side to be heard in court of appeali, 261. 

admission and examination of, 205. 

number d^ on trial of issues of fact, 212. 

on bearing at general or special term, 220. 
advice of, how sworn to, 210. 
to stand to examine witness, 218. 

See Attorn 6y» 

OOUNTEB-CLAIM. defendant may set up in answer, 80. 
what may be set up as, 81. 
several may l>e set up, 81. 

where several set up tiiey are to be separately stated, 81, 
reply or demurrer to, 81. 

allegations oi; when deemed true, 85, 8& 

COUNTY OOUBTd, exintin? proviiJons of law as to, repeafed, 86. 

pendinK suits n<»t affected by repeal of oxbtlog law, 86, 48. 

Joristliction of, 86. 

exclusive power to review Justloe^b judgment en apped, 86, 152. 

wben open, 88w 

terms of, 88. 

jurors in, 88. , 

of King:! and Erie counties, exception as to, 87. 

suits in. mav be transferred to supreme court, 36, 48'. 

appMled from^ to supreme court, 154. 

new trial on appeal from, 157, I66w 



i 



COUNTY JUDGE liu p^wer of a Jnaga of (npreniB court tt ch 

orden r>n'bo"'rov1»Ir&1. IM. 
UA7 cnlargB time ftr tiihlDKI>Ti>c«ectlD«1a the j 
CODNTY TaEAdUBEK, moneyB to bo pild ti\ aW. 
sanonU ur, how f he tepl. >SB. 

rsfeivnu t'l ennlne hit uoonn^ 930. 
COOKT ti2«o, taontft ud gnuilliiu In, la iH detniBd Bacb 
pa•l^ 190. 
trfol Ay, lis. B.« ^'icij Aj/ tfd eaurt. 
^ apptalt, JnnidifiiloD ii^ SO, 148. 

appMls to, M. 

BitbsT pany imji bring on cmum (Ur uenmoi 

prefcrenoe of chqbss on osltmflur ot Bl, Ml, 
pwlUon of ongs on alacdir on i aecund o 

Jndgment ot how prononnced, 89. 

iberiff to pnitide n>Diiit Hv, 89. 

wbere to l« li.ld, gS. 

hov idJoarnM, Si. 

Mhmringln, Si. 

jndgmfDt of ikffirmirLU In, SI 

of KHnmOb pliwB. Bh t^mmm ^f««. 
Boparior. Oet St^rnor Oinirt 
oinmy. B«e Cbunty csurM. 
racoTden. See Secrdtrt' eourtt. 



CO0BTS, -n'! 



of, it. 
nemilr. a 



ra j..rl 



CKIEB for court □( ammaa p'mi 
CUIUINAL aoWM dr-fincd, it. 



OCEBENT AOCOONT, Ume of IralKlioa Id bc 



DAMAGE, BBiiTBr In BCHoii to rMO^W pwpettj dlstrajna 
DAUAQE8. rate of, wbera rMxniiHbUi, m. 

writ of InqnliT od Bl. 

dtfindanit, Jnrr mar awesi, ISO. 

delendaDtina^ulTaT tollqiildiitc, 01,171. 



ID of ln)aliolliiii, nhnoci 



In aollon fir otntpfog offlco, 18». 
■.<^ Uane. on tppoul. il/Sl, it 
^S qf party to auHtM^ bSeai of; fts. 



DEATBqr party 
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DEBTOB to Jadsment debtor may pay amoant of his iudebtednees to sheriff in 
certain casefi, 185. 
examination of, in supplementary proceedintES, 188. 
866 Absent d^tars. Concealed debtors, Impriaoned Debtors, Insol- 
vent debtarSj joint d&btors. 
DECEASED PEBSONS. eo^U on refurence of clafm against, 14& 

Judgment debtor, proceedings against heirs and devisees of, 145^ 

DECISION OD trial of question of fact by the court, 122. 

of law, 122. 
See Judgment. 
DECREE, time for commencing action on, 60. 

of surrogate, appf a» from, r^^lated, 217. 
See Judgment, 
DEFAULT qf <instoer, when judgment may be taken for, 112. 

when plaintiff may be required to give security before taking 
judgment for, 114. 
in eourt <if appeals, not allowed, 204. 
order or }udgmerU by, counsel taking, to endorse paper containing proof 

of servioe, X20. 
in proceedings to obtain mandamus or prohibition, 220. 
on motion, 215, 219. 

judgment by, not allowed in action for divorce, 216. 
orders taken by, to state name of oonnsel taking, 220. 
in JusticoH* courts, judgment on, 50. 
^e Jnqtbest 
DEFECT of parties, demurrer for, T9. 
when to be disregarded. 89. 

See Errors am,d defects. Mistake, 
DEFENCE, after j adgment, 75. 

when deemed waived, 80. 
where more than one, to be numbered, 209. 
sham and irrelevant, may be struck out, 81. 

See Equitable d^ences, Irrelewmt d^enees, ParUal defences, 
Shttm d^ences. Several d^ences, 
DEFENDANT, party adverse to plaintiff U, 58. 
who to be, 67. 
service of summons on, 74 

served by publication, may be allowed to defend after Judgment, 75. 
arrest of, 90,91. 

attachment against property ot 104. 
appearance by, 77. See Appeara^ice. 

entitles to notice of ali ordinary proceedings in the ac- 
tion, 181. 
entitles him to notice of application fbr Judgment, 118. 
arrest of, in what ca8e^ 91. 
order on, to satisfy amount admitted dae. 111. 
affirmative relief lo, 120, 126. 
judgment against one of several, 118, 119, 126. 
damages of, jury to af>s<^ss, 12<>. 
. when papers need not be served on, 181. 
costs to, of course, 140, 
where several defendants, 140. 
offer of, 51, 171. 

examination of, to the same matter, 174. 
in person, to endorse papers, 203. 
when to furnish copy pleadings to court, 119. 

not personally served with process in justice^s court, time for ap- 
peal, 158. 
bow panished for not obeying order for discovery, 209. 
See Absent defendant, Go-defndant, Parties, Sterol defendants, Arrent, 

DEFICIENCY on mortgage, county court has jurisdiction for collection of, 86. 

DEFINITE. ^A^ Indefinite, 
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OEFINITIOS of Mtlon, SB. 








^ crlD'!ll'«i'»rio^>l' W. 




of'pBoWp'o.'e.ilin&SB. ., 




SflJ^'iT"'- J 




of guienl vndiet, 119. H 




Dri[>eDliilTcidlct,U8. H 




of <>r.ler. ITT. M 




or niaUoa. IIT. ^M 




of rcsl pmpertr, IBB. ^H 
of prnpertf. IBS. ;^H 




vf dbtri«.'lfl& ^H 




of olcrt. IM ^H 




DimimoSBatidilii-tdm^iS. ^1 




DBLIVEBT<i/'p«-.™<.IJ)rop»rly. 40, 41, BI. Bo* OaJot ai»I d^fiwry i^T ■ 




DKaABD thet tri«l be bsflBpnipet county. TO, 1 




of cupf oomplatnt, slun und hoT nudf, IJ, 1 




of ulm1»l..ii of diKiuu<inu>. Ac., 172. 1 




Drpiirllogb«,eS. 1 




DSHUBBER. or iiuwar. only plevllng on part of de&ndut, IS. 1 
wllhlB Mint Hue lo bo Bar.oO, IB. 1 








nuj-^lo Bll i^omr.l.intS to my ono illagidaiue o(«Boii, IS. W 








mniil epedrr tbe erousda of oViectlon. iS, \l 




objMtlun. not gppurlng on f«si ot mmpliiiit to h« Uken bj an- 








gronnds Tor, when deenod willed, 89, 




lo Amended ooniplRlDt, IB, W. 

foi- l^^V jil'dit of MUHB of .rtioM, prowedlng. ttUi. SB. 














(sr^ff.ai. 




/WvdJOim, Jadiraont DtH 114. See ^i.<)Woua d«>nurr<r, 
■ppeBln to dormrsl torm thim ordei ovenallna, tta , 16& 










In .fwrf'aM- oourM, «). 




DRBIAL, bow rasdp, 80. 

DKfOaiX, (» iJ<i* '/ fcuii. defendB^t tmnj tie dltlH^pllron. trrut on. Ml 








tu be pild ItiLo aiurt, SB. 




IDtKlltntlnghBilfor.Be. 




dl3p.«ftl,™ vC it 




of monsrs, Ac, Id oonrl, B6. Ul. 




ordar fiir pojimout- 1« anL of conrl. SBO. 




with Tnut Oompgny of N«w Y.irH, woouot oi; how topt, *&, SSO. 




*»<(,>. ,^.«..-?S.^on.pne»l,m 








DESOKNT OAST, cffeot ,.( 6B. 




SETAINI Hapn-XHIof praparly, lUton Rir, vlthLn wbtt tlms to ba braugbt, W, 




DKTaaSilNATIOH, «J»pi«. otdwing pmlea lo bo broqglit in to eOaat, SJ.«. 




P^P". " M- 




of oouflieUng olalnis lo rani propurty. 1»1. 






10 personal iiniiwflv, ST. 




b7inwr|.L«idloft«. 
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D£TSBMINATION~(ooiitfnued\. 

nf court or officer of fiperia] inris^llctioii, how pleaded, 81 
See IHnal determination^ Judgwy^ 
DETIBEES of deceased jadgment debtor, ^ooeediiigs agaicftt, 169. 
co^ts In proceedings against, 1^. 
^^ See Joint cUibtora. die. 
DIFFICULT a/nd extraordinary easee, allowance ia, 148. 

DIBEOTOB of moneyed corporations^ provisions a^ to Hniitatfons of actions 

not to apply to certain tettoos against, M» 
arrest o4 91. 
DISABILITIES, what are. 59, 68. 

effect of, 59. 

when they must ex^st 64 

defendant out of State, 62. 

of alien enemy, 68. 

by d^ath of parry entitled to sue or be sued, 64. 

several, effect or, 64. 

not applicable to certain actions, 64. 
DISBUBSEMENT, affidavit of, 144. See touts, 

DISCONTINUANCE, order for, «40. 

inj'uMic*f'8 court, by reason ^f title coming in qiiettiQiiu4T. 
DISCOVEEY, action f6r, abolished, 178. 

of property^ order for, 188, 
to prepare pleadings, 208. 
of DOOMS, papers, and docoments, 172^ 208. 
order for, 181, 209. 
to operate as a stay, unless, &c., 209. 
motion for, how made, 208. 
motion papers, what to state, $^ 
order for, how enforced, 209. 
See Production. 
DISMISSAL of appeal in the court of appeals, 199, 200. 

on appeals ft om jiistioe^s court, 162. 
cf complaint^ tor not serving copy, 126. 

fur nut proceeding in lotion, 126, 211. 
See If on suit. 
DISOBEDIENCE to order in supplementary proceedUigs, ^w punished, 188. 

DlSTBAlN£D^<7per/^, answer in action to recover, Sfi. 

action tot Kcovery of, where to be tried, TOi 
DISTEICT, the word d«>fined, 196. 

courts in the city of Ifew Tork^ 51. 
appeals from, 157. 
DIVISION of son 27. 

of actiuns, 26. 

of remedies, 26. 

of causes of action on allowance of demurrer for mltjoinder, 88. 

DIVISIONS and definitions, 26. 

DIVOBCE, summons in action for, may be served by pabUoatlf(», 7S« 
complaint for, 282. 
answer in action for, 288. 

judgment by default or consent cunnot be taken in, 216. 
trial of issues in actions for, 218. 
proceedings in, nut to be published, 288. 

rt- ferenoe to take proof of material tacts f>tated in the complaint, 882. 
referee not to be named by the parties, S82. 
on ground of adultery, averments in, complaint £«>, 288. 
objeoiions to legitimacy of children to be staled in complaint, 288. 
manner of settling ti:e issues in, 218. 
examination of plaintiff as a witness, 288. 

DOCKET ofjusOee^s judgment, 49. 

Justice to enter pleadings in, 49. 



DOCKET OF JCDOMENT, entry on, at tlie '•nM^ 'fen-td on aejual,' 1 

DOCEETUia JDDQUENT. m fl'tnir Ja«gDieiiM«ll. 118. 

r.rjo-tW»e.iiirt,tB,61 
DOCTTMRI^Td. «fe AdmUalon. Oitttmiy. 
DOMICILE See B-xMmct. 
DOWEK, Unirit m, Inumt ot. ho<r lulimliled, IRI. 



EJECTMEST, p!i» or trisl nf B». 
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illie. 










il^^\t"i.'!^'^a'"'' *'"■ 












KimTUNO -fflii.vil ITB, 
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■ftnoon, m. 
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ERIE CODMTr. flnt niWIyWon of Motion M uul to »pply 


0, SB. 




EBBOR, writ oi; nhoIlBhod, 188. 






SmApp^A 






K1CAPE. tinid of lliD.uti»» >n Kti„ofor, fll. 










of foreignpubllo reiwrdi. 1<4. 






pruil-loiii u li. tnpHfd In jnillwi' oonrUi, 61. 
on 0... trlij .-f u f-ne i>f (Kt by ti.e coun, l,"W i 






tLewed, 




ploidlnp ncii ti> br, in ortmlnBl proc»e.linf ■% 911. 








tobo, 1 


crlB.ln.1 



Eh Adiaivtan; SxamiatiUM qf parOa, EaUiUHatioti <if vM- 
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EXAMINATION of parties by advenarv onlv in the cases preseribed by the 

Code, 178. 
Tn8> be on the trial, conditionally or on commission, 178. 
before trial. 174. 
in a^'tlons fur diy«->ree, 288. 
attendance for purposes of, how compelled, 174. 
punishment for refusing to submit to, 174. 
testimony on, may be rebutted, 174, 
on their own behalf, when, 174, 175. 
of co-plaintiff or co-defendant, 175. 
of joint contractors or parties united In interest, 176. 
of tcUnessM^ -witness not excluded by reason of interest, 176. 
party for whose immediate benefit action is prosecuted or de- 
fended, 175. 
a«s1gnor of cause of action, 176. 
at drcuit, mode of, 21S. 

witnesses and parties^ conditionally, by commission, 178, 174. 
of applicants f ir admission to practice as attorneys, Ac, 206. 
in snpplementary proceedings, 188, 184. 
of parties or witnesses on a motion, 178. 
See St^pplem&ntary proceedings, 

EXCEPTIONS to a matter of law arising on the trial of an issue of het by the 

court may, for the purpose of an appeal, be taken within ten 
days after written notice of the jndi^ment, 122. 
to be reduced to writine: or entered in the minutes of judge, 120. 
hearing ot in first instance at generai term, 121. 
not necessary to review in court of appeals a Judgment on a yeidiot 

subject to the opinion of the court, 121. 
separating, 121. 
need not be signed, nor sealed, nor need a blU of exceptions be 

made, 121. 
how stated in a ca«e, 120. 
fonh ctfiiT-"' what to contain, 120, 214. 
settlement o^ 120, 218. 
fiiing, 214. 

-when deemed walyed, 214 
to sureties on appeal to conrt of appeals, 168. 

on claim and deliyery, 99. 
to bail, 94. 

to report of referee, 212. 
EXCHANGE of causes on calendar, 202, 208. See CTtange, 

EXECUTION of course^ -within five years, 129. 
by order t after five years, 129. 
kinds of, 180. 
form oi^ 181. 

to be deemed process, 180. 

need not be sealed nor (subscribed, except as prescribed, 180. 
to what counties it may issue, 180. 
may ii>Bue to several counties at the same time, 130, 181. 
on judgments in existing suits, 194. 
debtor of execution debtor may pay, 186. 
leave to is'iue, how obtained, 1^. 
against the person^ 181. 
against a married woman. 181. 
reium of, in what time, 182. 

how compelled, 182. 

should be to the cleik with whom ludgment-roll is filed, 182. 
eodBtimg pr<>vi*dons of law, applied to, 182. 
on judgment of justices' court, 60. 
proceedioes supplementary to, 188. 
on confesmon of judgment without action, 171. 

See Supplementary proceedings, \^ 



EXBOtrroES aMt In Kllina bj or igiiiut, :4IS. 

m%> sue >itb<nit /'I Ding r«rtr In Inlcmt, 61 
mn; niipesl irltbont ^Tliig KcmiLr, Hi. 



nltt ahrDgsted, IB6. 



E2-PARTE OSDEa'bno yiah'd 



Firenfllne timu tsusAKr, nT,lT8. &» .EWorgiM KsMt 
XXTBAOBOINARY Urmt, eo'ernor niii7 uppolm, S4, IDl. 

EXTRA iliOWAHCB. Sue AUowmice. 



FAILTTM; <^pro<^. wist le. 81. 
FAL9K impr&onmaii. acUon for, cvin''t be broi 
mBsi te wllJ,li 
c^talnnctlnntOr. 140. 
FEB BILL thntlttaed, ISA. Ste Co-tt. 
FEES, ]nd|»> of aupnrlor couit, uid Stv Tock to 

of tefeices, iSS, 144. 

Hlinn ^ortelt.'d, ItS. 
to wltinMBK in tnpptementaij procMdlngs, 



sh^riir nn mUcbmsnt, 110. 
■ ja-clde for talB return, ItS. 



FEMALE, t>brn >he csnnut be mrnted. St. 

fteXarrit^ tfoman. 
FBKRIEa. JdrtiultoUon nf co«nlj nrart u lo, ST. 
FKITITIOUS namg, |iBr>y mstbained by. uliHd real mniB unknonn, I 
FIDUOIARY CAPACITY, iuro»tflirni.ineyrM..l>Brtln,61. 
FILING trantcripl t^tudimtnt, eflVct ot ii i Urn. ^i^ 
<>fJa9llDB'icaii'I,49, D9, 

eompUInt, Tft 

n™w'S''ltapenrtln^^ ^^^^H 

I ^^ruliin^a, 1^ m. ^^^^H 

■ (inippMll.'a>u»<Y>ppnuI>,lb3. ^^^^^H 

K ^ iIBdirlta, lOS, 3M, Sul. ^^^^^H 



FILING— (o-iD tinned). 



loi,) In lien nf •Mg\m\ IBS. 



noilceoTUUlliLlia. 

haarliig of nprMnli to gnnenl team In, tH, Ibb. 



lUiDiu In, a40. 
n'uhy order of the «art 



pufriiluuuncqlBEuUr of CALiBH flailed ud pi 
S«e Coinnwn pttat, gupttiof csui-t, 
FULloior i]p^lnaiur~t<ff sppeali to bamiiDlMr^Bnd pilDtudon mug 



FIBBBRIBB. iDritdlDddo dT 
FOLIOH .If UH! Ir ■ ' - 

rOEEGLOSUUE 



ol plwiliip, te, to be mubed, SIO. 
„ ......... ^„„rtffoflo, coiuitj conn b 



boilce of iia pmidtni Id » 
FOBEIGN COarORAl'lON, ocWo* 



FOREIOH lnwf, Iio<r piDTtd. ISl. 

FOHFKITED BBC0aNlZ4HCE3. power of ootlntr oomt to nmll, 87. 

See Jitcoffiii9anc*8. 

FOBPEITUBE, uUon for, nlUiin Hbit lime to bs eommcKced. 01. 



FOEFKrTITRE-(™r 



FOEU of ac-Um aliolli>)i«d. M. 

nf pleadina^nboUBbed 

POSHER I-KACltuU, ntuD 

FRAUD, wrain ! 



pa hilly far luuipCiit, IB 



■niiii 



™ of, 6^1 



'HeM of the peseo, ffl. 



FEITOLOUe iwnarTv oiHU 

FDEL IV oohtW, who In fumlih, 89, 8.\ BS. 
FITLI'ON and BdmiWm, wben con-lrlmit nnr 



FUttNJTtlKE fur DO 
Ume, 178. 






for beHrLng ippeslFi from ordurn on n 
dflTmi Tort cemmm pl^i^^bta to ba'beld, «». 

mr^iof, 119. 



0-0003 «r iiAa«><& soilon fbr Ikklni. dotilDing, or Injniiiie, vltbla i 
b»hropgh;,8a 
eso Ptrtinuil pruperly. 
aoVESNOR tn ippolnt lerma, M, IM. 
- - ---;B CIF tMe people. jlmlUIloii of utloD by. H. 

^. d: 

.„ nlu[ee, 8!1. 

tat nurrled wuoiad, not [tonsaiirv, Od 



OUAKDIAN fir tifiuit, * 
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GUABDIAN— (continued). 

acconntabillty ot 183. 

not to receive the property of an in&nt until he has giyen security 

to account, 223. 
ad lUem^ oflScers of the courts to act as, 221. 

liahle for costs, 145. 

duties and compensation of, 221, 223. 

who not to be appointed, 221. 

not to receive ftinds of infanc until he has given security, 222. 
general^ how appointed, 222. 
security by, 222. 

Sayment of xno neys to, 224. 
ow appointed, 2^. 
' order appointing, 228. 
security Dy, 224. 

H. 

HABITUAL DSUNKABD, county court has Jurisdiction of, and of the estate 

of, 87. 
other powers of county court, as to, 8T. 
service of summons on, 74. 
HAMILTON and Fulton^ when otinsidered oric county, 84. 
HEIBS of deceased judgment debtor, proceediogs against, 169. 

See Joint aUhiora^ <Sic. 
HUSBAND AND WIFE, when they should join, nr be joined, as parties, 66. 

See I>ivo/ee^ Married Woman^ Wijfe. 

I. 

IDIOT, service of summons on, 74. 
IMMATEBlAL. See Jrr^^lwant. 

variance, 87. 
IMMEDIATE BENEFIT, person for whose immediate benefit action is prose- 
cuted or defended, may be a witness, 170. 
IMPRISONED DEBTOKS, jurisdiction of county court as to 87. 
IMPBIdONMENT for debt, act as to. not afftrcted by the Code, 90. 
of defendant, effect of on time of limitation, 59, 63. 
INABILITY of Judge to bold a special term, circuit court, or sit. at general term, 

or preside at oyer and terminer .provided for, 86, 178. 
of mayor's or recorder's court, 40. 
to hear motion, 178. 
of county judge, to try case, 88. 
of county Court to hear appeal, 88. 
INCONSISTENT statutory provisions repealed, 196. 

rules and practice abrogated, 196. 
INDEFINITE and iprt certain pleaMng may be made more definite and cer- 
tain by amendment, 84. 
motion to correct, 220. 
INDEX to case in court of appeals, when necessary, 200. 
INDIAN Lands, railroads tnrough, county court has jurisdiction ot, 87. 
INDOKSEMENT on papers of name and residence, 207, 220. 
INFANCY, effect of on time of limitatioii, 69, 68. 
INFANT plaintiff; costs against, 146. 
service of summons on, 74. 
guardian of, liable for costs, 145. 
sale, mortgage, or other disposition of real estate of^ county court may 

decree. 87. 
specific performance by, county court may decree, 87. 
to appear by guardian, 66. 




^■rdliiii for, boff iii<pDlDt«d, H, EII, t39. 
■^ oC bnv UHerUineil: 2^ 
amonntorpmi^rtr of. how Moerlsloaa, 28!. 
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awts'inrerennoeu taulcofTeiilproiisityateal 
jpiwdlun uf; W give sBcmiljr tu «o™uni, Sffl. 

ISFBBIOE COtTET, asin do reylow of t deFlnJon o? la ■ ipnl^ proceeal 
145. 

sppaal Uioonntyoonrliiid New Turk nnmrnon plan BT)m,l 

MDQ^l to Buprnmo oimit frmn, 1M. 
JNFOEMATION <s noluni ^atte tonn-fltilu sboltjArf, ind kHod iiiUtltW 

DIJUHCTION, writ or, nbollibed End ordsr eobntltuUd, lOT. 

Dmy be by tbe court, nr«J"d-e. or ncoanty Judge, 101. 

In wb.t Q-w gnirsd, 101,'i'oi 

may bB^nuitfld htan J atbgH<»ftbo notion bflrorejodgm^t. 101. 

drtor minwor, lOi, "* ' ""'' ' " ' ' 

soouriiy apoii,liiB, 

toet&ybnnhieBaofcDrporqtloii, 100. 

darenduit may be beud hef^e funtlDg ■>£ tOi. 

inntien to yiKate or morltiy. IDS. 

stoy by, .-ITect of oil Miae or lliKllattoa. U. 

to rier»n or property. mrCion for Iq JuBtloeB^ cnnrtA. 4& 
ISQUEST, intsnilon ti Uko, niuil be ei"»rewed in Iht notco M blal, SU. 

of tl^c tar<Q,°u[il'ou in aSdl'lt of uigrile bo Bled. 313. 
INQ'JiI(Vo/'<fa'H"0M, Sea A'tetamerit of damagtt. 
INSANK FEUBUN, Hriiw orauioiii'ai oo, T4. 

limltatlaii orietlun aeilniil, tHi, 68. 
.... rr ^ m£ut 
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IHSOLVKMT iHrHs. osw und.-rt.klng lu.y ba ordered, IC 
lNS>'B(,TIOHof bi>ulu,4to,1TS,30a Bee AiMftrji. 
IHSTALLMENTB, 6»«iillon tor, on Jodginenl by onfenloii, IIL 

INSTRUMENT In wrfUn'd, liart'oo to Httona upon. BS. . 

/or paymfTtt iff rnontu, notion ur deleDce on. h"W plendi d 81. 

BlIowMoo In adilltion t-. oojtt, In notion f,.r con.lroGiloo nt. 
See SeaUiUr^'tfrnx-ft 
DITBBB8T, on Ttrdloi nr fepori ..f roforee, wben nllowod, 14B, 
But to dMqulirr a wltns.«, llfi. 
party In, to ane. CC 
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Than all partlw In. need not be>iDed, fiS. 

IKTEELOCDTUKT oW low ailjnMled, 148. 144. 
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INTRUSION Into office, action for, 186, 18T. " . 

IBUEij^ULABITY, notice of motion for, to specify trregalarltf complained of, 

216. 
IBBELEYANT answers and defenses may be stricken ont, 81. 

or redundant mailer may be strnck out on motion, 84. 
motion to strike out as, when and bow madoi 220. 
IS8ITES, dftrerent kinds of, 114. 
/eii/nedf abolished, 54. 
when they arise, 114. 
when issues of fact arise, 115. 
when issues of law arise, 114. 
of law and fact may arise in one action, 115. 
when there are issues of law and fact, the issues of law to be first tried, 

unl<>8S court otherwise order, 115. 
the judicial examination of is a trial, 115. 
how tried, 115. 212, 218. 
may be referred, 128. 

o/taio to be tried hy the court, unless they are refbrred, 116. 
ijf fad In action for the recovery of money only, or sf^ciflc real or per- 
sonal property, or for a dlTorce, to be tried by a Jury, unless jury trial 
is waived, or a reference be ordered, 115. 
in other actions, to be tried by the court, except a jury trial or a refer- 
ence be ordered, 115. 
of fact triable by the court may be tried at circuit or special term, 115, 

116, 212. 
of fact triable by a jury or by the court, to be tried before a single judge, 

115. 
of fact in the supreme court, to be tried at a circuit when the trial is by 

jury, otherwise at circuit or special term, 115, 116. 
how settled, 218. 

of law to be tried at a circuit or special term, 116. 
ofUjAJD to have preference on the calendar, unless the court otherwise 

direct, 116. 
of law proceedings in Judgment on, 128. ^ 

deciaioD on, what to contain, 122. 
where tried, 115, 116. 
either party may notice for trial, 116. 
note of, to be furnished to clerk, 116. 
note of, in first district, 116. 
to be catered on calendar, 116. 
how disponed of on the calendar, 116. 
of ikot joined in a county court before July, 1648, Wb. 
date of, on appeal, 21& 
when either party may bring to trial, 116. 
in divorce cases, 218. 
See Note ofUaue^ Trials Verdict. 
ITEMS OF ACCOUN r, when need not to be Inserted in plaadtng, 88. 
how to be delivered, 88. 
further particulars oi; 88, 84. 

J. 

JOINDER of causes of action, 85, 86. 
of defences, 81. 
• of parties, 68. See Partiea. 

joinder of parties, wtiere some reAise to join, 68. 

where parties very numerous, 63. 
JOINT and several defendants, proceedings aeainst, where the summons is 
served on one or some of the defendant^ only, 76. 
where the bummonH is served on all the defendants, 76, 77. 
judgments in actions i^in-t, 126. 
ccntra4itor^ examination of, as a witness on his own behalf, 176. 
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JUDGMENT— (coBtlnued). 

of court of appeals, 82. 
of Bopreme court, general term, 83. 
of siipt* rior coart, now proiiotlnced, 41. 
of New York common pleas, how pronouiiMd, 41. 
of Jusiice of the peace, power of ooanty coort oyer, 87. 

transcript of 49, 51L 
docketing, 49, 52. 
bow pleaded, 84. 

orders on petition may be enrolled or docketed as, 220. 
appeal from, to general term, 155. 

to court of flppeHli*, 149. 

Judgment at general term on Terdict subject toopln- 
ion of the court, 121. 
on appeal, 148, 149. 
in foreclosure CHses, 225, 226. 
in divorce case?, 216 
taken agHlnst a party through his mista1t«, inadvertence or snr- 

prise, or excusable neglecr, court may relieve firom, 88. 
hoto enjbrced, 180. 
when a lien on reaJ estate. 49, 52, 128. 
restitution on reversal of, 76, 149, 164. 
reff«f aed.xlxne for commencing action sfter, 68. 
will not be reversed for technical defects, 89. 
actions on, regalatt-d, 54 
actions on, in justices^ courts, 48. 
time for commencing action on, 60. 
of court of special jurisdiction, how pleaded, 84. 
book^ derk to keep. 127. 
debtor^ debts due may tie paid to sheriff^ 186. 

proceedings again^it, after execution returned unsatisfled, 

188. 
See Suipplsmentary proceedings, 
roU, when clerk to make up, 128. 
of what constituted, 128. 

ou submission of controversy without action, 168. 
on confession of Judgment without action, 48, 107. 
on appeals to court of appeal^ 82, 201, 204, 215, 216. 
on appeal to common plea*', or county court, 164. 
statement of facts to be annexed to, 215. 
on submitting a controversy without action, 168. 
on confession of judgment without action, 171. 
in actions for usurping office, 188. 
for divorce, &c., 2S8. 

JUBI3DI0TI0N of courts generally, 80. 

answer or demurrer <»f want of 79, 80. 

courts acquire, from time of service of summoni, or allowanee 

of provisional remedy, 77. 
of justices' courts of cities, 52. 

courts continued, except as altered, 80. 

court of appeals. 80. 

county court-*, 86. 

superior court. New York. 89. 

common pleac. New York, 89. 

mayors' and recorders' courts, 89. 

of justices of the peace, 43. 

JURY. See Trial by jw y. 

yerdict of, 119, 120. See Vwdict. 

trial, how waived, 122. 

in county court and couit of sessions, how drawn and summoned, 88. 

for adjourned circuit and county court and oyer and terminer, 86. 

JUSTICK See Coarts o/jtuiice. Judge, 



BoppIemuiUrT prosecdloEii an IddEmgnl oC, 183. 
JTSTICEa efVie ptaoi, •.nurit of. eiliting pcoTlilou ulliiw is fa, stcll^bed, 
j<irlsdliia<>oi>r,t8. 



uMsrlpt or lnUgmtnX. V). 
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.P^toc^nof 

jvJgmaU of, lion 



KINGS COUSTV. flTBt 



in so nf tha a^de not 



LANDLOBD and fMani:, alfceL of n)nt1i>D «r, on lima for eomnKBsIng ut 

LAW6 oroClier flmtH »i) irivmiaieiili, hownroTsd, ISt, 

IrieaniiiUnt nlth di>d,i rrpi-iled, ItG. 
LEGAL NOTIOKB. Unt foe pahUcBtlnn oT.lioir enmpnliHl. 1S3. 
LKGITIMACV itf oMWnm. tuw quesUoBBfl In wMom foi dloTn. M8. 
LBTTBR8 PATBST, irtton tn >»Ml». 1S7. 
LIABILITY ertaifd 5j> irto/u(-, wlihin whst lime to be >aad npnn, 80. 

lime kir trliiglng onlt upun. SO. 
LIBEL, ai!ifi»u^, rannol b« bronfht In ]uin™i' en 
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LIEN by Jadgment on real estate, 49. 52, 128. 
by attachment on real eetate, 78. 
t4 JoBtloea* J udgtnent, 48, 6S, > 
LIFE INTEREST, how computed, 281. 286, 286i 
LIFE TENANT. See Tenant for life. Dntoer, 
LIGHTS for courts, sBperviaors to fornisb, 8*2, 86l 
LIMITATIONS, defence of, must be ^ et nj) in answer, 56l 
rerlval of debt Imrred by, 64. 
of aetdona, repeal of eilMilDg llmitatlona, 54. 
when action defined commenced, 62. 
efi!e<M; of absence from State on, 62. 
See IHfneeJbr oommencing aotiona. 
LIQUIDATE DAMAGES, defendant may offer to, 1T2. 
LIS PENDENS, notice q/; wbeii may be filed, 78. 

what to contain, 78. 
in foreclosure suits. 78. 
when constructive notice, 73. 
when it muy be removed, 78. 
LOST PAPER, Ac. place of, how sspplied, 188. 
LUNACY. See Commission oj lunacy. 

LUNATIC, county court b^s jurisdiction Of tiie person and estate of, 87. 
committee of, payment of costs by, 281. 

M. 

MAIL, service of papers by, 180. 

lime of service by, 180. 
MALICIOUS PROSECUTION, action for, cannot ba brongbt in Jvstlces' ooorts, 

46. 
cost» in actions for, 140. 
MANAOINO AGENT of a corporcUion^ service of summons ^n, 74. 
MANDAMUS, proceedings on, not affected by tbe second part of the Code, 197. 
amendment of^ 197. 

on return to, rule to plead may be entered, 220. 
MARINE COURT of JSew York City, 61. 

Judgment ol^ may be reviewed in New York common pleas, 157, 

168. 
appeal to court of appeal in actions comnaenced in, 81. 
MARRIAGE not to abate action, 68. 

action to declare void, 282. See Dvvorce, 
MARRIED WOMAN, parties to action by and against, 66u 

costs againpt, 126. 
need not prosecute or defend by gufuxUan or next friend, 

66. 
judgment against, 126. 
execution againtit, 131. 
time for commencing action against, 59, 68w 
MATERIAL ALLEGATION, if not denied, deemed admitted, 86. 

MAYOR^S COURT, proceedings in, may be transferred to county orart, 40. 
jurisdiction oi; 89, 40. 
appeal from, to supreme court, 164. 
MERGER of right to prosecute criminally, civil action iB not, ST. 
MERITS, affidavit of, when nece»ary, 210. 
order involving, appeal from, 156. 
MINOHf service of sutanmons on, 74. See Infant. 
MINUTES, special verdict or finding to be entered on, 120l 
verdict to be entered on, 120. 
motion for new trial founded on, 121. 
entry on. of filing mortgage withi the clerk, 227. 
MISNOMER. See FicUtio^is name. 
MISTAKE, tbe coart may at any time order an amendment by correcting a mif>- 

take m the name of a party, or a mistake in any otii«t T«s^Qt.,8^ ^ 
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MOTION— (continued). 

in court of at^pea's, 202. 

cceU on, allowed in discretion of court, 146. 

at chambers, first district, 241. 



N. 

NAME to be indorsed on papers, 207. 

fie,*'iU(yit>f*, when pnrty may bp sued by, 89 
NEGLECT, excusable, court may relieve from judgment taken through, 88, 89. 
NEW MATTEK must be pi aded, 80. 

NKW PROMISE, to take ca^e out of limitation, must be in writing, Ac, 64, 65. 
NEW TRIAL, motion for, 120, 121. 

where to be h<»ard. 121. 
of specific questions of fact, or of que-tioDS of fact, not put in i<sue, 

218. ' 
on appeal from judgment, 147. 143. 
county court, 153. 

to county c'»urt or New York common pleas, 163. 
before justice, after appeal, 168. 
before appellate court, 168, 164 
county court may grant, 87. > 

costs on order for, 141, 142. 

may be allowed on appeal from a judgment in a jnstice^s court. 158. 
appeals to court of appeals from orders granting or refusinsr, 80. 

to general Term frotn orders granting or refusing, 120. 
in divorce cases. 218. 
NEW YORE CITY, common pleas and superior court of, 89. 

term of court of appeals in, 81. 
jus'ic^s' courts in. 51. 
marine court in, 51. 
See First judicial district. Charter. District court. 

NEW YORK COMMON PLEAS. See Common pleas. 

appeals to, 157. 
NEXT FRIEND for married woman, not nec^snrr/, 66. 
NON-ENUMERATED MOTIONS, what are, and where to be heard, 216. 

hearing of, 219. 
See Motions. 
NON-JOINDER ^par<ie«, 79. See Parties. 
NON-RESIDENT deft/of. jurisdiction of county court as to, 87. 

service of summons on, by publication, 75. 
attachment asain^t, 104. 
arrest of, 91. 
^^ service (»f papers on, 181. 

NONSUIT, plaintiff may submit to, or may be nonsuited on trial before referees, 

212. 
has no right to submit to, after the jury have retired to con- 
sider their verdict, 212. 
for not complving with oider for discovery, 209. 
See Dismissal of complaint, 
NOTE OF ISSUE, party giving notice of trial, to furnish, 116. 

requisites of, and when to be furnished, 116. '^ 

in first district, 116 
in ^uperlo^ court, 245. 
duty of clerk on r. c^-ipt of, 116. 
payment on filing, 116. 
for general term, 216. 

notice of argument in place of, in court of appeals, 200. 
NOTES. See Bills and notes. 
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[v/ jOPI!ICEB </ <»wrt— (contiDued). 
".-»•• to requiru smretles to justify, 206. 

how ci impelled to ruturn prooeBP. 207. 
, 6f special jiirisdicr.kMi, determinatiun of, how pleaded, 84. 

.OHISSIOI^, court may supply, 87. 

^ee Miatake, 
OPINIONS'i^ court below to be printed in oase <« appeal to court ^i^ppeals, 200. 

bBAXT EXAMINATION on motion, 178. 

OEDBB, definition ot, 177. 

:' TJBYiW of, on appeal flrom judgment, 80, 148. 
appeal from, 147, 15fl. 
bo.W and where made, 177. 
time for complying with, 220. 
- .";••. • in superior court 'M5. 

in court of appeals, 2ii2. ■ 

-^ -6i8'te out of court, liow vacated or modifiedf 147. i 

*-...• -entry I. f, 206. 

. . «t-<yjfng proceedings, 178. 
' ' eopy iaiffidavit to tie t'erved with, 179. 
.. -hj Himoty j'ldge or county court, review of, 154. 178, 
innEti be entere<l, before Appealed from, 156. 
aJf!.c'^«^&er«, review of^ in common pleas, 248. 
V • . "o^l^itton, to refer to petition, 220. 

jon pbtition, may be eurollfd or docketed, 220l 
■'pnoJanks fur payment ot money, 280. 
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§%^W'^*»i:l^nfii»? guardian. 221. 
■^^^^^hw cause. 179, 215. 
:'"-';^-.^; appeal from, 80, 147, 164, 156l 

. ;• 1 i ■■ In superior court, 248, 244. 

'• 'r-' • r : in common plea-*, 248. 

; =:>-"«)]? pubUcation, 75. 

to be filed, 206. 
:•*■ ... V . . arrest, 90. 
' r"*, .^ ; to extend time to answer or demur, bow obtained, 210. ' 
", ■ ' • ' . aifidavits on whidl granted to be filed, 206 
. ; •■; . Hee Conditional order^ JFinal order^ Intermediate order, 
-Oi;-£B AND 'I^EBMINEK, existing proTi^ions of law as to terms of, repealed, 8& 
/V-. ■■ ' exti aordinary, 84. 

, ^ 'V. • . may be adjourned by entry on the minutes, 85. 

.^'•Vl' •^■' . juries uiay be drawn ft>r ac(}onrned court, •85. 

: ■ '.\ . ■ / . ' causes may be noticed for uial at at^jouriMd court, 2Sk 

■ . , -i ; V. :'' inability of judge to preside at^ 85. 

■-•':•■ roonai;» for boidii.g, 85. 

to be held with circuit, 81 

P. 

PAPERS, sendee of, how mwde, 180. 

by mail, IttO. 
when not rcqnir<'d to \>e s^ ived on defendant, 181. 
o^ pjirty out of the Btate, 1M. 

where pHriy apjhars by aiuirtun-, to be on the attorney, 181. 
to hriiig party i'lto ci.r.'*Mnp', ISl. 
lOHtortctthhehl, how place of supplied, lb;". 
t«.>)e tIK'd, ISl.ya. 

tran-^fer of, on chanee of place of tria', 71, 306. 
att :u»*y to indorse hi?j name ami rehld«TiC(i on, 207. 
to be furnishtnl the court, on mo i«»n8. 210. 

on trial, 1 19. 
to be printed in court of aipeaia, 3(>0. 

on appeal to general term, 217. l[ 
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PENALTY— (continued). 

arre>t In action for, 91. 
PENDING 8UIT3, whnt not affrct^^d, 86, 194. 

See A eiion^ pending. 
PEOPLE, when they wili n<»t sue tt real property, 5ft. 

they o tht'ir grafitee8 to sue wiihn twenty years in certain casee, 66. 

time of limitation applies to actions bv, 61. 

whf n thfy cannot sue or be sued io justices' courts, 46. 

injunction at instance of, to su-pi nd bu!:inesi of corporations, 108. 

co-ts in actions by, or in name ot, 146. 

actions in name of, 185, 186. 

actions for forfeiture of property to, 190. 

may move caur»e out of its order, on court of appeals' calendar, 201. 
PERCENT AG 111, in addition to costs, 142, 148. Bee Allovoance, 

PEEFOEMANCE of condiiiona precedent, how pleaded, 84. 

specific^ county court may order, 87. 

may be enf »rced by execution, 1%. 
PEB18HABLE PEOPEBTY, proceedings nn atthchmenf of, lOfi. 

miy be 8<>id no'wir.listanding an app^^al, 169. 
PERPETUATING TESTIMONY, «-osts aitendmg, to lake deposition on, 141. 

PERSON, injuries to^ cius-^ of ac'ion for, may be joined with cause of action for 

injury to property, 86. 
of v/nsound mind^ sale, mortgage or other disposition of real estate o(^ 

county court may decree, 87. 
care and custody of the pe^^ion and estate of, may be de- 
creed by county court, 87. 
service of summons on, 74. 
execution agflinst, 181. 
PERSONAL GLAIM, notice that none is madA, when it maybe served, 72. 

what to contain, 72. 
effect of defending after, 72. 
service of copy complaint after, 72. 
PERSONAL PROPERTY defined, 195. 

time for commencing action- for taking, detaining or injur- 
ing, or for recovery of possession of, 60. 
arrest in action to recover, 91. 
judgment in action to recover, 127. 
costs in actions to recover the possession of, 140. 
distrained^ action for recovery of, where to be tried, 70. 

doing damage, answer, 85. 
execu'ion against, 131, 182. 

Bee Claim and delivery of personal property. 

PERSONAL SEBYIGE of summons^ voluntary appearance equivalent to, 77. 

Bee Service. 
PETITION for dl5o >very, what to contain, 208, 209. 
orde' 6 granted on, to refer to, 220. 
order or ludgment on, may be enrolled or docketed, 220. 
on appeal from surro^te. 217, 218. 
for appointment of guardian, 222, 228. 
for admeasurement of dower, 87. 
PHYSICIANS, jurisdiction of county court as to, 87. 
PLAGE of a>bod6. See Residence. 

C(f btcsin' 88 of attorney to be endor^ed on process or papers, 207, 208. 
qf trill of actions^ to recover real property, or any estate or intero't in 

real property, or to determine right or interest to 
real pr(»perty, 70. 
for injuries to real property. 70. 
for partition of reHl property, 70. 
to foreclose a mortscage of real property, 70. 
to recover personal property distrained for any cause, 

70. 
to recover a penalty or forfeiture imposed by statute, 70. 
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tuBliilaiiiir of^ to be diit«rmIo«d bv tbe luloa prnscrlbed br Ibe 
0.ide.T5. "^ ' 

1<wl (ir irltlibalA. plue Df li»» toppllcd, 16S. 

tbg lOinpliilnEiTS. See ismpJatiil. 

the uswer, $6. Bea.Jn«Tiwr. 
tb<j replT, El. Sd- Stplii. 
geberiJ rulu of. B9. 
inM>k>iBci>liimendmeDU,SI. Bia AmtinilmHif). 



niij be omlW'il, B3, 
.nrn»<;iiiii,,n>koihei 



CDpc ftctuunt Lu be f>iri<lsb>rd. 83 



rtamlttiwl, SI 



id wrt-lo Bt ""'' 
r^11n4Udn^ hnw plQedeil 

<rl»iii pmedent, fao« nludeil. SI. 

ll.in or defence foonilud on iBnniment fcr lite ptjmttt at J 

Is ^lllto[ti rir HRhli derived (hpirfrcini.Tiiiw plfsdi'a, SB, 
Hnd sLinlor, h w sWod In pq,iipl»iiir. S5. 
er 111 ti"ii.nsfor libel in.1 ilnrider, S5. 
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PLEADINGS in ccmWd o/r«cor<f— (continued), 
the like of new matter iu a reply, 86. 
cannot be used as evidence in criminal proceedings, 83. 
to be legibly wtiiten, 210. 
folios or, to be marked, 210. 

each cause of action or defence to be separately numbered, 209. 
discovery to enable party to prepare, 2U8. 
mistakes in, and amendmsjUs, 87. tiee Amendment^ Mistake^ 

Variance* 
party may be sued by a fictitious namey 89. 
errors and defects not affecting substantiid rights, to be disre- 

^rded, 89. 
supplemental pleadinjcr, when allowed, 89. 
when amendea, to be answered anew. 79. 
court to be furnished with copy ot^ 119. 
to be filed, 181. 

striking out, for parties refusing to attend as a witness, 174. 
copies of, not to be given out in divorce eases, 288. 
adinlbsions in, 86. 
motion for judgment on, 82. 
injusticeft' courts, 49. 

Bee Amended Pleading. Answer of Tiile. Answer. Complaint, 
Derniurrer. Reply. Suppleinental J^leading, 
POINTS in supreme court to be printed, 217. 

to be furnished, 217. 

facts deemed established to be stated on, 217* 
in court of appea Is^ to be print ed, 200. 
statement of facts on, 201. 
copies for the court and adyerse party, 201. 
on motion, 219. 
POSSESSION of land, when presumed, 57. 

by tenant deemed posses sion by landlord, 53. 
of personal property^ action to recover arrest in, 91. 

costs in aotion to recover, 140. 
See Adverse possession. 
POSTPONEMENT, costs on, 144. See Adjournment 
PRACTICE, all inconsistent with the G<>de, repealed, 196. 

in cas^s not provided for, 196, 284. 
PBATEB for relief; 78. 

PKEFEBENCE of motions and appeals relating to provisional remedies, 177. 
of cause on court of appeals calendar, 201, 208. 
of causes in first district, 248. 
of motions at chambers in firc^tdir^trict, 241. 
PRELIMINARY INJUNCTION, 101, 102. See Injunction. 
PRESUMPTION of_nossession, 57. 
PRIVATE STATUTES, how pleaded, 86. 
PROGEEDINQS, s'ay of, by orders for discovery, 209. 

stipulations as to, to bo in writing. 208. 
stay ot, within ten days of trial, 215. 
PROCESS oat of justices' courts, provisions of Code as to service on corporations, 
applied to, 51. 
execution to be deemed, 180. 
attorney to endorse nime and address on, 207. 
duty of sheriff and coroner us to, 182. 
return of how comprll«-d. 207. Bee Summons. 
PRODUCTION and disoove>y of books, pnpertt^ ttc, 172. 

app it'ation for, in what ca^es, 172k 
petition for, what to ^tate, 208. 
order for, what to specify, 209. 
ojicates as a stay of proceedings, 209. 
See Admisidon, Inspection, Discovery. 
PROHIBITION not affected by the second part of the Code, 197. 

on filing return to, rule to plead may be entered, 220. 
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tried, 7U. 
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liinlor, Vmnrt "rJ^T- Sec Trial. 
%piial on, IBS. See App'al, 
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QUO "WAERANTO, writ of, proceedings by information in the nature o^ abol- 

i;tbed, and action sabstituted, 185. 

R. 

BATLKOA.D, tbrongh Indian lands, county court bas Jorisdiction of, 87. 
KATK OP DAMAGES, what recoverable. 12T. 

BEAL ESTATE, when a justice's judgment is a lien on, and maybe enforced 

against, 49. 52. 
judgment lien on, 128. 

proceeds of, belonging to infants, how disposed oi^ 224. 
See BeaZ properly . 
BEAL NAME, when not known, party may be eued by fictitious, 89. 
BEAL party in interest. See Party in interest. 
BEAL PBOPEETY, definition of, 169. 

general provisions relating to actions concemlni;, 56. 
title to. sold under judgmens afterwards set aside, 76. 
costs in actions to recover, 1^9, 140. 
when title to, in question. 48. 
lien on, by attadmeot, 78. 
lien on. by judgment, 49, 52, 128. 
adjudged to be sold, where to be sold, 189, 226, 240. 
t actions to determine confiiciing claims to, 191. 

genend provisions as to actions relating to, 19i. 
time for commencing actions for trespass on, 60. 

for the recovery <^ 56. 
entry on, 67. 
partition of, 191, 228. 
adverse posses-ion of, what is, 67, 68. 
notice of lis pendens in actions affecting, 78. 
place of trial of actions relating to, 70. 
See C'mMcting claims^ EJeotmenty Partition^ Infant^ Heal estate^ 
BeligwuH corporation. Habitual drunkard, Lunaiie, Person 
of unsound mind. 
BEBXTTTING TES riMoNT of party called as a witness, 174 
BEUEIYEB, in what case he may be appointed, 110, 111. 
costs in actions by and against, 145. 
costs to, 283, 284. 
commissions to. 111. 
may sell doub ful claims, Ac, 284, 108. 
not to sell real estate without an order, 284. 
in supplementary proceedings, when may be appointed, 186. 
order appointing, to be filed, 137. 
subject to order of the court, 187. 
only one to be appoiote 1, 186. 
BEGOGNIZANGES, costs where actions on, 140. » 

See Forfeited recognizances, 
BEGOBD of foreign State, how proved, 134. 

See ffudg men t- roll. 
EEOOBDEB'S COURT. juri?diction of, 89. 

• removal of prooeeding-t from, 89. 
appeal from, to supreme court, 154. 
RECOUPMENT, See Oounter-claim. 
BKCONTERY set-otfof, 165. 
KEUUOING amount of bail, 97. 
BE DUN DAN T, 84. See Jrrel'ivant and redundant. 
BEFEKEE, when not to be nominated by the parties, 282. 
how cho?en, 125. 
mode of trial by, 124 
to take affi iavit or deposition for purposes of a motion, 178. 

J>owers of, 124, 182. 
ees of 125, 144, 178. 
report of 124^ 125, 212. 
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BSP0ET3 OF CASES adjudged in foreijm Stated, books ot^ pr«6ampa7e eTldenoe 
of the law ill such States 184. 
of referees, what to state, 124, 212. 
of referees, ezc^ptioBs to, 212. 
BE3IDEN0E of attorney to be endorsed on papers and pleadings to be served, 

207. ' 

RESIDENT DEPENDANT, when be may be served with sammons by publica- 
tion, 75. 
RESPONDENT, who is, 14& 

may offer to have judgment corrected, lf6. 
RESTITUTION on reversal of judgment, 76, 149, lt\ 

afier judgment, for want of an an:iwer, 114. 
RETAINER, notice of, an a|>pearance, 2i)8. 
RETURN of process Ac., how c«)inpelled, 2^7. 
of summons slieriff to make, 74. 
of^iis1ce,161, 162. 
of justice, fee for, 166. 
of clerk to conrt of appeals, 148. 
REVERSAX of judgment, costs on, 164. 

not allowed tor errors or defects not affecting the merits, 89. 
by default, 204. 

time f >r coiifmencing acUon after, 68, 
of justices' judgment, 162, 168, 164. 
restitution on, 76, 149, 165. 
REVrEW of questions of law and &ct arlfintr on a trial of a qnestion of ftotby 
the court, how obtained, 122, 128. 
of order of county judge, 178. 
of judgments rendered prior to July, 1848, 198. 
of orders on questions of practice in N. Y. common pleas, 248. 
See Appeal. 
REVISED STATU rES, certain parts of; not repealed, 197. 
REVOKING order of judge of court of appeals, 202. 
RIGHT OF ENTRY, action after accrual oi; 57. 
ROAD. See Turnpike roods. Railroads. 
ROLL, attorneys to sign, 206. 

See fTudffment-roll 
ROOMS, supervisore to provide, 85. 

for court of appeal;*, 82. 
RULES, all inconsistent with Code, repealed, 196l 

judges to meet to ^e^i'•e and make new, 197. 

of court of appeal-s 199. 

of supreme court, of superior court, of New York common pleas, and 

county courts 205. 
of supreme court, first district, 289. 
of suiierior court, Ni*w York, 242. See Superior court, 
of New York common pleas, 247. 
in justices' courts 49. 
of evidt-nce. See Evidence. 
of pleading. See Pleading, 
ot construction, 196. 



a 

SALE of mortgaged premises, county court may order, 87. 

of real property of infant or person of unsound mind, oonnty court may 

order, 87. 
of real property of religious corporations, county court may 'order, 87. 
of inranr, rules regulating, 2'-'8, 224 
adjudged U» be sold, 226, 227, 181. 
of evidences of debt taken on attachment, 108. ^ 

of perishable property, 106, 158. ^ 
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BATIBrACTlds of , 
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BCtRE FACIAS, vrlic.t BlHiil.lirdii''^ uil.ir 
BEALKn INSTRUMBRT, Urn* fa commend 
SKCRKTAKY o/ Slaia >a pnbllih ipp<.Iiitinei 
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lard^Tfl, ADA. 
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and mind, 14. 
dere11dul^ T& 
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« «» tn, applied to Juslloea' oonrt* BL 

ir^oflij claim, TI. 

on party or attomty. ISO, 191. 
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SERVICE of noticps— (continued), 
how made, 180. 
by mail, 180, 181. 
on a party resldinGr out of the State, 181. 
on attorney for the party, 181. 

sectlonB 408 to 418 not to apply to service of saoimons, or proces**, or 
I>aper to bring a party into contempt, 181. 
BET-OFF, a«slsmor of right of action tikes subject to, 65. 

of cos* s and recovery on appeal to New York common pleas, 165, 166. 
See CdurUer-claim. 
SETTLEMENT, costs on a, 142, 146. 
of issues. 218. 
ofcase. 121, 128,218, 214. 
of exceptions and special verdict, 218. 
SEYEBAL actions on one in^^trument, 68. 

attachments may issue at the same time, 105. 

executiuuM. 181. 

catmea of acUon may be united in one complaint 85. . 

to be separately stated and nnmbered, 200. 
counter-clai^na may be set u\\ 81. See CounUr-claim. 

to t>e s^giarately stated and numbered, 209. 
debtors. See Joint ands'-'oerdl debtors, 
d^encea may he set up, 81. 

to be separately stnted and numbered, 81, 209. 
each t<) be plainly numbered, 209. 
relies to be separately stated and numbered, 209. 
defenda/ifUSt service of summons on, 76. 
cost to, 140, 141. 
attachment of property o^ 109. 
judgmeTit asrainst, 126. 
See Joint and several dfi/endants. 



pVniflRs. jndscment asrainst one of, 126. 
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SEYERANCE of action on allowance of demurrer, 88. 

SU.AM answers and defences may b°< stricken out on motion, 81. 

t*ee Fri/ooU/us. 
SRAREHOLDER. 9>efi StocJOwlder. 
SHERIFF may serve summons, 78. 

when a parry, coroner to perform the duties of, 182. 
action againat, to be within three years, 60. 

for escape, to be wiihin one year, 6L 
TO-'y sue in his own name, 103. 
to return summons, 74. 
proof of 8er\ Ice of summons by, 77. 
return of process, Ac, by, how compelled, 207. 
to |>rovidH rooms, &c, 82, 84, 86. 

may be ordt^red to take property, &c., and deposit it in oonrt, 111. 
duties of <fco , incident to arrest : 

to execute order by arrt^stlng defendant, 93. 

to deliver copy order of arrest and affidavit to defendant, 92, 98. 

to accept I. ail or deposit, 98. 

to detnin defeniant at instance ot bail, 93. 94. 

to de liver ^>rder, with return endorsed, and certified copy undertaking 

of bail, to plaintiff, 94. 
may gi^'e notice of justification of bail, 95. 
when exonerated from liatitity, 95. 
to give defendant a certlBcate of deposit, 96. 
to pay derK»it into court, 96. 
when liable as bail, 96. 
proc> eriings on judgment against, as ball, 97. 
liab'lity .f bailto, 97. 

to file affidavits on which arrest is made, 206. 
duties oty incident to attfichment: 

to proceed on, as in case of attachment against absent debtors, 106. 
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BHKKIFF, ataitiBr.<ti!.,i?ieidfiitlnatlaQhinejit-(f:oaUaat!(l\ 
b. mttr 111 inyentiirj. lOfl. 
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by execution, 180. 
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STATE, when action cannot be brought bv the frraotee of tbe, 56. 
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STATEMENT of facte, on appeal to court uf appeals, 2U. 
STATIONERY for courts, how supplied, 82, 85, 36. 
STATUTE, rale of strict construction oi: not to apply to Code, 196. 
action upon, for penalty or forfeiture, GO, 61. 
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his compensation, 116. 
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supreme court, 217. 
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judgment mav be enforced or appealed as in an 
action, IM. 
SUBSCRIPTION of summons, 71. 

of pleadings, 82. 
SUBSEQUENT application for order, when first refused, 210. 
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VERIFICATION o/pleadinff8, when neceesaiy, 88. 

how to be made, b8. 

when it may be omitted^ 88. 

by the attorney or agent, 88. 

when corporation is a party, 88. 
VESSELS, sale of, on attachment, lOtf. 

VOLUNTAJKT APPEARANCE eqalvalent to personal service of sommons, TT. 

See Appearance. 

W. 

WAIVER of appeal to the court of appeals, by not serving copies of case, SOOl 

by not filing return, 199. 
of defence, 80. 
oftrialbv jury, 122. 

of objection that papers notfolioed, &c., 210. 
of case. 214. 
WARRANT o^ attorney, given before July, 1848, judgment on, 188. 
of attachm&ni^ 105. See Attachment. 
for arrest of judgment debtor, 184 
WASTE, action of, abolished, and action nnder the code substitnted, 192. 
WIFE. See fftieband and to^e^ Married tooman. 
WI LL, action for construction oi; allowance in addition to costs, 142. 
WITHHELD papers, how supplied, 188. 
WITNESS, htno compelled to attend, on trial by referees, 124. 
on supplementary proceedings, 186, 186. 

allowance to, in proceedings supplementary to the exeention, 183. 
punishment of, for disobedience to orders of judge or referee, 188. 
change of place of trial fur convenience of, 71. 

1>arties to action may be, 178. 
nterest not to disqualify, 175. 
power of referee to compel attendance ot, 124. 
examination of adversary as, 178. 
compellinfi: parties to attend as, 174. 
co-plaintiff or co-defendant may be examined as, 176. 
examination of, conditionally, costs on, 141. 
on motion, 173. 

in supplementary proceedings, 185^ 18(t. 
in surrogates* courts, 176. 
on trial at the circuit, 212. 
in special proceedings, 176. 
assiacnor of thing in action may be, 176. 

in divorce cases, 288. 

WRECKS, jurisdiction of county court as to, 87. 
WRIT of injunction, abolished, 101. 
of nuisance, abolished, 192. 
qf error in civil actions, abolished, 147. 
qf inquiry of damages^ 82. See Aeeeeement of damages, 
of inquiry, on application for judgment on fidlure to answer, where to be 
executed 241 
WRITING, admission or inspection of, 172. 

stipulation as to proceedings in an action to be in, 203. 

See Admission^ Discovery or infection, 

WRITTEN INSTRUMENT, pleadings in action on, 60, 84. 

costs in action for construction ot^ 142. 
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